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Mandates Must Stop 

In the January 1994 Florida Bar 
Journal the point is made by Mr. 
Bordelon that “the Bar has not heard 
the concerns of its members.” Although 
I basically agree with what Mr. Borde- 
lon is attempting to say, I disagree 
that the “Bar” has not heard our con- 
cerns. It is not the “Bar” that is the 
problem. Rather it is the paid adminis- 
tration that has heard, but simply does 
not care. We, the members of The 
Florida Bar, have created a paid bu- 
reaucracy that, in my opinion, 
administers the Bar as if it were a 
private fiefdom. 

We need only recall what persons 
running for the Board of Governors or 
for president of the Bar have to say in 
their campaigns to realize that the 
focus now seems to be upon the con- 
cerns of all of us—small and large. 
Yet, we also know that nothing has 
changed—nothing will change for that 
matter, because none of us has the 
political will to make it change. All of 
us will complain, candidates for elected 
Bar offices will promise to solve the 
problem; nothing will be done. 

Of course, I am not forgetting a 
second issue which is also of great 
importance: Bar mandates ranging 
from IOTA to A.D.A. and minority 
discrimination. Unlike some members 
of the Bar, I, absolutely, favor pro bono 
work, minority hiring, and nondiscrimi- 
nation against disabled persons. Yet, I 
must admit that I cannot comprehend 
why members of The Florida Bar have 
allowed these civil rights issues to 
become Florida Bar mandates imposed 
upon us from above by a Board of 
Governors unconcerned with our needs, 
but greatly concerned with good rela- 
tions with the news media. 

There is a solution to all of this, I 
believe. First, the membership of The 
Florida Bar must mount a campaign 
to make it clear to members of the 
Board of Governors that the recent 
spate of mandates must stop and pre- 
sent ones must be repealed. I leave it 
to the individual to decide which man- 
date(s) should be eliminated. It must 
be made clear to the board members 
that their job is to implement the 
wishes of the members of the Bar, not 
the social agenda—however right that 
agenda may be—of any individual mem- 
ber or group. Second, the Board of 


Governors must require—I said re- 
quire, not suggest—that the paid 
bureaucratic staff cease its witch hunts 
against lawyers and, instead, remem- 
ber they are employees, not masters. 

Of course, nothing is going to hap- 
pen. I realize that, and frankly, so do 
the few people who read this. We can 
complain, but we cannot act. Well, that 
is YOU cannot act. I intend to begin 
writing letters to the president of the 
Bar, whomever he or she is, and indi- 
vidual members of the Board of 
Governors. I'll tell them what I think 
and what I want; and Ill ask them to 
tell me what they are going to do about 
it. Will you? 


GERALD R. COLEN 
St. Petersburg 


Why a Different Profession? 

I would think that most profession- 
als, whether they are architects, physi- 
cal therapists, or veterinarians, are 
doing something they enjoy, so I don’t 
understand why Pat Seitz thinks we 
lawyers have “a unique privilege and 
opportunity” in the work we do. Most 
attorneys I know work at least as hard 
as other professionals yet no one has 
suggested that any other profession 
work for free for the poor. What is 
different about what we do? 

Can it be that people objectively 
need the services of other profession- 
als, but people only need lawyers in 
many instances because lawyers have 
created a system that requires their 
services? Do supporters of pro bono feel 
guilty and fear that society will take 
away their right to force their services 
on people? 

In our brave new world of entitle- 
ments, I would say that anyone who 
has paid for and survived an American 
legal education is entitled to practice 
law as a right and not a privilege. Pro 
bono should be a voluntary donation, 
not a coerced servitude. Otherwise it 
is involuntary servitude. 

Mark WaARDA 
Clearwater 


For those attorneys interested in THE 
FLORIDA POST SENTENCING 
MANUAL by Bernard F. Daley, please 
note a new phone number: 800-200- 
4445. 
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Which Do We Want: 
Guardrails or Ambulances? 


nce upon a time there was 

an unusual town with a 

poor road system. Its 

main road curved sharply 
at the top of a steep hill. Cars continu- 
ally missed the curve, careened off, and 
piled into accident heaps at the hill’s 
bottom. The town’s council and citizens 
vigorously debated how to deal with 
the problem. The proactive group advo- 
cated installing a guardrail on the 
hill’s curve, while the reactive group 
argued for parking an ambulance at 
the hill’s bottom. Fearing the unknowns 
of the guardrail, the town opted for the 
parked ambulance. 

An objective observer would say the 
only way the ambulance could provide 
the better solution would be if the town 
had no drivers and the ambulance 
belonged to a “for profit” company in 
which all citizens had equal shares. 

As a profession and a Bar, we must 
avoid the ambulance approach and 
look for potential guardrail solutions 
to our challenges in the 1990’s. This 
year we started a comprehensive reex- 
amination of our Bar, its purpose, its 
vision, and its goals for achieving that 
vision. Over the next several years, I 
hope our members will witness and 
help achieve a revitalized Bar. If we 
all help, we will effectively address our 
present challenges and lay the founda- 
tion to meet those of the year 2001 and 
beyond. 


Our Purpose 

It may come as a shock to some 
members, but our Bar is not here to 
be a trade union, any more than the 
Board of Bar Examiners is here to 
ensure licensure for every law school 
graduate. The first and foremost pur- 
pose of both institutions is to serve and 
protect the public. 

Most of us have never read the 


by Patricia A. Seitz 


Florida Supreme Court’s 1949 opinion 
creating The Florida Bar—40 So.2d 
902. Doing so is a worthwhile en- 
deavor. The court mandated a unified 
Bar community to alert all Florida 
lawyers to their professional and pub- 
lic responsibilities and to provide an 
opportunity for each lawyer to fulfill 
his or her part in performing the public 
service expected of us as a Bar. 

The court emphasized that our duty 
to the public is achieved first by 
assisting in the fair administration of 
justice. This may surprise some of our 
colleagues who insist our first duty is 
to zealously represent our clients. To 
the contrary, the court said: 


It is hardly necessary to assert that the bar 
has a responsibility to the public that is 
unique and different in degree from that 
exacted of members of other professions. 
This difference is symbolized in the require- 
ment that every lawyer subscribe to an oath 
to support, protect and defend the Constitu- 
tion of the United States when he is admitted 
to practice. On the theory that he is such 
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an important factor in the administration 
of justice, this Court has held that a law- 
yer’s responsibility to the public rises above 
his responsibility to his client. The very 
nature of our democratic process imposes 
on him the responsibility to uphold demo- 
cratic concepts regardless of how they affect 
the case at hand. 

Imagine how a uniform rededication 
to this principle might impact the pub- 
lic’s desire to utilize their lawyer as a 
leashed pitbull, to say nothing of our 
habit of seeing ourselves and our col- 
leagues as adversaries rather than 
advocates! 

The court also stressed the principles 
essential for the successful discharge 
of our public responsibilities, saying: 
The bar increases in public esteem by the 
precepts it lives by, not by the money it 
makes. In fact, if money making is the 
lawyer’s sole purpose, he worships a god 
that is too small. If he does not approach 
the law as an avenue to perform a fine 
public service, work hard, live by faith and 
die poor, he should turn to some other 
business for food and shelter and raiment. 


The very nature of the lawyer’s business is 
that of trustee. If he makes a feather bed 
of that to sprawl on and pulls the cover over 
his head oblivious to the things taking place 
around him, he invites merited criticism or 
disaster. 


The 45 years since the court issued 
its opinion have seen changes in the 
profession and the practice of law— 
some for better and some for worse. 
Our most valued societal function con- 
tinues to be in the assistance of the 
fair and efficient administration of jus- 
tice—as the public’s protector from 
governmental abuse and as the public’s 
objective assistant in efforts to resolve 
or avoid conflicts in their relations 
with others. 

All the noble language aside, the 
essence of what lawyers have is a 
monopoly on access to the people’s 
justice system. That monopoly is under — 
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attack. We cannot have it both ways— 
continue the monopoly yet say we will 
not change the way we do business as 
the gatekeepers who allow the public 
access to their system. Our monopoly 
will be regulated and it can be taken 
away. It is not a God-given right to 
which we hold title as if it were a piece 
of real property. It is a privilege each 
generation must re-earn. 

Rapid global, technological, economic, 
and societal changes will impact on 
Florida’s justice system and its lawyers 
in countless and unimaginable ways. 
Already there have been fundamental 
shifts in the courts. Traditional crimi- 
nal and civil filings now constitute less 
than 42 percent of court filings. Over 
48 percent of the filings are family 
(dissolution, juvenile, or dependency) 
related matters. Of the dissolution 
cases, 54 percent are pro se on both 
sides! In 1987, there were no certified 
mediators. Today, there are 3,700 Flor- 
ida citizens seeking a justice system 
which emphasizes finding up-front, cost- 
effective solutions rather than merely 
finding fault in a confrontational man- 
ner. 


A Vision for the 1990’s 

To fulfill our purpose effectively in 
this transitional decade, we must have 
a clear sense of where we are heading— 
a shared ideal, our vision of our Bar. 
If we do not, we cannot make sensible 
decisions about how to get there. A 
stated vision will help us become fo- 
cused and committed, and provide us 
with a scale to gauge our progress. 
Such a shared vision and commitment 
are essential for a unified Bar and a 
successful future. 

The vision I see for The Florida Bar 


The vision I see for 
The Florida Bar of 
the 1990’s and 
beyond is that: “We 
are a community of 
principled 
professionals 
helping each other 
provide a service the 
public and clients 
value” 


of the 1990’s and beyond is that: “We 
are a community of principled profes- 
sionals helping each other provide a 
service the public and clients value.” 
This statement embodies our historical 
roots, our shared values and our reason 
for existence. I welcome your thoughts 
on it. 

An aircraft carrier takes at least 10 
miles to stop, and it doesn’t turn on a 
dime. The same is true of a 50,000-plus 
lawyer group, many of whom have 
ceased thinking as a community. Achiev- 
ing our vision will take every member’s 
commitment and several years of joint 
efforts. 


Achieving the Vision 

This year we are laying the founda- 
tion for the community in our vision. 
We are reaching out to all our members 
for input as to their needs. In the 
process, hopefully, we are providing 
help, promoting better understanding 
of the Bar, dissolving feelings of isola- 
tion, and inspiring and empowering 
lawyers to be their best, rather than 
merely coercing minimum levels of per- 
formance through rules. 

You have seen some of this year’s 
efforts to restore our sense of commu- 
nity: January’s historic, and revolu- 
tionary, All Bar Conference; the 
Journal issue dedicated to the sole and 
small firm practitioner; and the Sole 
and Small Firm Regional Conferences, 
scheduled for April and May. We have 
also reemphasized the principled na- 
ture of our honorable profession with 
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the promotion of a simple statement 
of our shared principles. As I discussed 
in last month’s President’s Page, Mi- 
chael Josephson’s Six Pillars of 
Character (trustworthiness, respect, re- 
sponsibility, caring, fairness and civic 
responsibility) provide a much easier-to- 
remember action guide than our 100 
pages of small-print rules. 

To keep us moving forward and to 
avoid the curse of the saying: “If we 
fail to plan, we plan to fail,” our Long 
Range Planning Committee is formu- 
lating a practical and comprehensive 
strategic plan to implement our shared 
vision by 1999 and position us for the 
new century. Remarkable as it seems, 
we have not had a working long-range 
plan since 1984! 

Committee Chair D. Culver “Skip” 
Smith and Vice-chair Bette Quiat are 
also working with the Chief Justice’s 
“21st Century Justice” Project, which 
is the judicial branch’s long-range plan- 
ning process mandated by the recent 
constitutional amendment. The judi- 
cial project is considering a significant 
expansion in alternative dispute reso- 
lution procedures which would be 
quicker, less costly, and more “user 
friendly” than the present adversarial 
system. This expansion will bring 
changes in the roles and training of 
judges and lawyers. Hence, the need 
to prepare for these changes and why 
the Board of Governors’ consideration 
of the strategic plan this May will be 
so important for our lawyers’ futures. 

Next year, President-elect Bill Blews 
will build on this year’s work. He will 
oversee an outside management analy- 
sis of the Bar’s institutional organiza- 
tion and institute the structural 
changes proposed to improve our mem- 
ber, public, and media communications. 
Bill’s successor, President-elect Desig- 
nate John Devault, will build on this 
foundation as he begins implementing 
the Board of Governors’ long-range 
plan. 

While the year each of us has is over 
quickly, Bill, John, and I are commit- 
ted to do our best, and are working 
together to achieve the vision of help- 
ing lawyers serve the public. However, 
the vision becomes reality only through 
your power. Each Bar member has a 
special, unique contribution to make 
to our community of principled profes- 
sionals. You are essential. Our 
community will succeed only if we 
work together. Can we count on you? 
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resolution: This new reference allows YOU this form. (expanded and Complete Listings 
to present your credentials ro those parties are also available at reasonable rates.) 
Yes! \ want? free Basic Listing the pispute Resolution 
pirectory . Please send me information on Expanded and Complete Listings 45 well. 4 
Name 
7 Services provided (e.g: arbitration mediation) 4 
| FJ No 
copy/copies of the pispute pesolution at $89.00 each. 
e sent to me upon publication in the Fall of 1994: 
| ordet enclosed for $ 
necks payable to 
AMEX 
Exp. 
payaule dollars Please aad $7 for Shipping and Applicable gales tax must included. 
Conn mane 30 
astin \e- upbell 1- -A902 
121 Chanion Road 7974 1-208" i 


PAECUIIVE DIREC LIONS 


Members Benefit From 
Group Purchasing Power 


ast month, I began a series 

of columns purposed to fa- 

miliarize you with the 

benefits and services avail- 
able to members of The Florida Bar. 
This month’s focus will be on those 
programs offered to members through 
the efforts of the Bar’s Member Bene- 
fits Committee. This committee, 
comprised of Bar members who volun- 
teer their time and expertise, functions 
to acquire commercial association pro- 
grams that will benefit, both profes- 
sionally and privately, the members of 
the Bar. 

Long before health care took its place 
as the issue of national concern, the 
Member Benefits Committee, originally 
named the Group Insurance Commit- 
tee, was created to procure an 
association insurance program designed 
to meet the needs of a majority of Bar 
members. Association insurance pro- 
grams do not offer guaranteed issue, 
but the proliferation of such programs 
nationwide are evidence of the benefits 
attributable to group purchasing power, 
the key to the committee’s success in 
arranging a benefits package for the 
membership. 

As a result of the committee’s ongo- 
ing work, an association insurance 
program has been available to mem- 
bers for a number of years. The 
committee, further charged with moni- 
toring existing programs, revisits the 
health insurance plan periodically as 
well as in response to member’s con- 
cerns. For instance, in the fall of 1990, 
a new administrator, InsureDirect, was 
selected to oversee the program. In- 
sureDirect analyzed the program then 
in effect and conducted a comparative 
analysis of coverage available in the 
marketplace. Results of the study led 
the committee to accept a proposal 
submitted by North American Life In- 


by John F. Harkness, Jr. 


surance Company for medical insur- 
ance and ancillary lines. The commit- 
tee’s recommendation received Board 
of Governors’ approval in November 
1991 and the new program went into 
operation in January 1992. 

North American Life, in business 
since 1881, is a financially secure in- 
surer and is a leading provider of 
coverage for associations and their mem- 
bers. North American Life provides 
Bar members access to a major medical 
plan, personal accident plan, term life 
plan, professional overhead expense 
plan, disability income plan, and hospi- 
tal income protection plan. 

If you would like information on 
benefits, limitations, exclusions, and 
terms under which coverage may be 
kept in force, call 1-800-220-3032. 

Another valuable protection plan avail- 
able to members offers individual long- 
term disability insurance underwrit- 
ten by Chubb Life America. To apply 
for this noncancelable coverage at dis- 
counted rates, call 1-800-282-8626. 
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A program of particular significance 
to small and solo firms is Mead Data 
Central’s LEXIS® MVP Florida State 
Library. Available through The Florida 
Bar’s LEXIS® Membership Group pro- 
gram, subscription rates to the MVP 
Library are dependent on the total 
number of members in the firm. This 
updated approach to pricing will afford 
the small and solo firm access to a 
powerful and expansive research sys- 
tem designed for the practicing attor- 
ney. 

The association rate for the standard 
LEXIS® package is still available to 
members and offers access to an 
extensive on-line library of law and law- 
related materials including U.S. Su- 
preme Court opinions; U.S. Court of 
Appeals opinions; and federal and state 
caselaw. Other LEXIS® features allow 
subscribers to choose the pricing plan 
that fits their needs and provides ac- 
cess to on-line research assistance, day 
and night. If you are interested in 
subscribing to LEXIS® or would like 
additional information, call Jenny Kin- 
sey at 1-800-356-6548. 

Probably the most widely requested 
and used commercial benefit available 
to members is provided by the car 
rental programs with Alamo, Plan 
#93718 at 1-800-354-2322; Avis, Plan 
#A421600 at 1-800-331-1212; and Na- 
tional, Plan #5650262 at 1-800-227- 
7368. 

Moving down the list, even occa- 
sional shippers can take advantage of 
the Airborne Express Shipping Pro- 
gram added four years ago. This pro- 
gram offers members a discounted rate 
on packages ranging in size from stan- 
dard letter up to several thousand 
pounds. Airborne also provides com- 
puterized package tracking and toll- 
free customer assistance available 24 
hours-a-day. Call 1-800-443-5228 and 
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It’s human nature to 


want the best. 
It’s human nature to want 
to know more. 


To have a Deering Bay address is to aa for your consideration by simply 
live an auspicious life in a special i Be completing this card or by calling 
sanctuary. Here, everything is a SME- = (305) 254-2100 or (800) 395-2288. 


little easier. For example, youcan PEERING As always, the opportunity 
acquire important information BAY is yours. 


Name 
Address 
City 


] require immediate assistance 
and details. Please telephone me at: ( 


FBJ 3/94 


BUSINESS REPLY MAIL 


FIRST-CLASS MAIL PERMIT NO. 21629 MIAMI, FL 


Private Yacht and 
Country Club 


POSTAGE WILL BE PAID BY ADDRESSEE 


DEERING BAY REALTY, INC. REALTOR® 
13601 Deering Bay Drive 
Miami, Florida 33158-9974 


NO POSTAGE 
NECESSARY 
IF MAILED 
IN THE 
UNITED STATES 


TAKE IN THE SPECTACULAR LANDSCAPE BY MOTHER NATURE 


WITH REFINEMENTS BY ARNOLD PALMER. 


There is a carefully protected enclave 
between Miami's historic Old Cutler Road 
and Biscayne Bay where people like you 

appreciate the unique balance of man and 
nature. Your 220-acre private yacht and 
country club is strictly limited to only 
286 refined Tuscan residences. Inside 


abs 


DEERING 
BAY 


Private Yacht and 
Country Club 
A Copina Bush Group COMMUNITY 


the main gate, you are free from the 
concerns of the outside world. You want 
for nothing. Like the rare sea birds which 
make their homes in your bayfront forest, 
you are drawn here by instinct and 
compelled by human nature. 

(800) 395-2288 (305) 254-2100. 
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Oath of Admission 
to The Florida Bar 


The general principles which 
should ever control the lawyer in the 
practice of the legal profession are 
clearly set forth in the following oath 
of admission to the Bar, which the 
lawyer is sworn on admission to obey 
and for the willful violation to which 
disbarment may be had. 


“| do solemnly swear: 


“| will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida. 


“| will maintain the respect due 
to courts of justice and judicial offi- 
cers; 


“| will not counsel or maintain any 
suit or proceedings which shall ap- 
pear to me to be unjust, nor any 
defense except such as | believe to 
be honestly debatable under the 
law of the land; 


“| will employ for the purpose of 
maintaining the causes confided to 
me such means only as are consis- 
tent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false statement 
of fact or law; 


“| will maintain the confidence 
and preserve inviolate the secrets 
of my clients, and will accept no 
compensation in connection with 
their business except from them or 
with their knowledge and approval; 


“| will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless 
required by the justice of the cause 
with which | am charged; 


“| will never reject, from any consid- 
eration personal to myself, the cause 
of the defenseless or oppressed, or 
delay anyone’s cause for lucre or 
malice. So help me God.” 


refer to Code #N82 for additional infor- 
mation or to receive a starter kit. 


The Member 
Benefits Committee 
continues to seek 
programs that will 
meet the needs of a 
changing 
membership. Your 
participation in 
existing programs 
will assist them in 
attracting 
additional 
commercial benefit 
providers 


Another program that continues to 
gain acceptance among the members 


is the LDDS Association Savers Pro- 
gram introduced in January 1992. 
LDDS Communications offers a com- 
plete portfolio of commercial and resi- 
dential long distance services at 
discounted rates. The program number 
is 1-800-226-8888. 

Other programs currently in opera- 
tion include Affinity credit card, eye- 
glass and contact lens, magazine 
subscriptions, office supplies, and 
surety bonds. For a complete list of 
member benefits with toll free num- 
bers, see page 18 of the September 
1993 directory issue of The Florida Bar 
Journal and look for information on 
updates to the benefits package in The 
Florida Bar News. 

The Member Benefits Committee con- 
tinues to seek programs that will meet 
the needs of a changing membership. 
Your participation in existing programs 
will assist them in attracting addi- 
tional commercial benefit providers. If 
you have questions about the Member 
Benefits Program, call Michael Tar- 
taglia or Gloria Massey at The Florida 


For a complete listing of benefits for 
Florida Bar members, turn to page 90. 


Immunity 


Avoidable in Bankruptcy 


32399-2300. 


Coming in the April 1994 issue of 
The Florida Bar Journal... 


e Local Government, Privitization and Antitrust 


e Judgment Liens on Homestead Which Are Not 


e Attorney Disqualification in Florida Following 
State Farm v. K.A.W. 


e Fabre/Allied-Signal/Dosdourian Trilogy: Questions 
Answered But Even More Created 


The Florida Bar Journal Editorial Board encourages submissions for 
publication consideration. Manuscripts may be submitted to Editor, The 
Florida Bar Journal, 650 Apalachee Parkway, Tallahassee, Florida 
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UNTIL NOW, TITLE COMPANIES 
WERE ABOUT AS EASY TO COMPARE. 


These days, a lot of title companies claim to be financially sound. But too often, 
what they promote are isolated ratios and statistics that are not a true measure of financial 
strength. In fact, they are often misleading. 

At Old Republic Title, we saw the need for standardized claims-paying-ability 
ratings for title insurers. That’s why we became the first national underwriter to be rated by 
Standard & Poor’s. And now, for the second year in a 
row, we’ve been given an A+ rating—the highest rating ,* * * 


* 
given by S&P to a title insurer to date. * si OLD REPUBLIC 
Ask another title company for their rating from insurance Company 
Standard & Poor’s. If they don’t have one, ask why. — 
Then call Old Republic Title. 
4350 W. Cypress St., Tampa, FL 33607-4154; (813) 877-8426; (800) 342-5957 
Deerfield Beach Jacksonville Largo Palm Harbor Sarasota Venice 


(305) 421-4599 (904) 354-7112 (813)581-0600 (813) 789-0035 (813) 957-1931 (813) 493-7344 
Home Office: Minneapolis, MN 55401-2499 


n attorney places an ad- 
vertisement in a promi- 
nent national legal publi- 
cation stating that a par- 
ticular U.S. attorney’s office is “like 
some sleazy insurance company” that 
“should not be trusted” because it will 
“go to any length to renege on its 
solemn promises.”! An attorney files a 
motion to strike that states the plain- 
tiff’s “complaint is total trash, a worth- 
less expression of conclusions, innu- 
endo and outright false statements and 
charges.”? An attorney, displeased with 
opposing counsel having filed a motion 
to dismiss, threatens to have surgery 
performed on her to remove certain 
sexual organs if the motion were suc- 
cessful.3 

In recent years, instances of attorney 
incivility such as these have increased, 
as has incivility in society generally.4 
These incidents come at a time when 
the perception of the legal profession 
has become increasingly tarnished both 
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PROFESSIONALISM, 
CIVILITY, AND 
ASPIRATIONAL CONDUCT 


by Raymond Ehrlich and Scott D. Makar 


among its own members and the public 
at large. The results of a recent poll of 
public attitudes about attorneys and 
the legal profession suggest that “Ameri- 
cans’ cynicism toward lawyers is grow- 
ing, presenting a deepening image crisis 
for the legal profession.”> Judges and 
lawyers alike perceived a decline in 
civility primarily in lawyers’ relations 
among themselves but even among 
members of the judiciary. The public 
image of attorneys—though never par- 
ticularly high—has declined such that 
attorneys are frequently subject to ridi- 
cule, scorn, and derision. Even the film 
and television industries routinely por- 
tray attorneys as heartless, insensitive 
hired-guns without any moral or ethi- 
cal strictures. The high-minded image 
of attorney Atticus Finch in To Kill a 
Mockingbird has been replaced by the 
miscreant lawyers in movies such as 
The Verdict and The Firm.7 

Public image aside, attorneys have 
a special responsibility as members of 


the legal system to fulfill their roles 
as advisers, negotiators, advocates, and 
evaluators in a professional and civil 
manner.® These professional responsi- 
bilities are commonly set forth in codes 
or rules of professional conduct that 
courts and bar associations have 
adopted to establish and enforce mini- 
mum standards and ethical principles 
of acceptable conduct.’ Attorneys must 
comply with these minimum standards 
but must also be guided by their own 
individual consciences in a range of 
daily personal interactions with other 
attorneys and the public. Questions of 
attorney incivility often arise in this 
largely unregulated area of attorney 
relationships. 

Because of the perceived decline in 
civility, courts increasingly are consid- 
ering and adopting codes of civility 
that supplement existing standards of 
professionalism. For example, the U.S. 
Court of Appeals for the Seventh Cir- 
cuit!° and a number of federal district 
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courts have adopted such codes.!! In 
Florida, the Hillsborough County Bar 
Association has adopted standards of 
professional courtesy that exhort its 
members to engage in civilized behav- 
ior.12 The U.S. District Court, Middle 
District of Florida, has recently pro- 
posed a local disciplinary rule that 
admonishes attorneys and litigants to 
“conduct themselves with civility and 
in a spirit of cooperation in order to 
reduce unnecessary cost and delay.”!8 
On May 16, 1990, the Board of Gover- 
nors of The Florida Bar adopted aspira- 
tional guidelines, many of which ad- 
dress civility issues.14 Other remedies 
have been suggested such as the insti- 
tution of civility training in law schools 
and law firms, and the expansion of 
programs such as the inns of court.15 
Each of these remedies are discussed 
below in greater detail. 

Attempts to modify or codify human 
behavior, particularly the behavior of 
presumably intelligent attorneys, poses 
significant questions. Has incivility be- 
come such a problem that it justifies 
greater attorney self-regulation? Or 
should the marketplace dictate stan- 
dards of civility? Assuming a reme- 
diable problem exists, are codes of 
conduct the answer? Should such codes 
of civility be exhortatory and aspira- 
tional, or mandatory and backed by 
sanctions? Aren’t such codes merely 
manifestations of “politically correct” 
behavior that will impair attorneys’ 
responsibilities to be zealous advocates? 
Is it possible to stem the tide of incivil- 
ity that permeates popular culture from 
invading the legal profession as well? 
Is it possible to enforce Amy Vander- 
bilt’s standards of etiquette on—of all 
people—attorneys? Next, the evidence 
and the options. 


Professionalism and 
incivility: The Evidence 

Much of the evidence of a decline in 
attorney civility is anecdotal and passed 
by word of mouth among members of 
the profession. A committee on civility 
in the federal Seventh Circuit, how- 
ever, recently prepared comprehensive 
interim and final reports on civility.16 
The committee reported the results of 
survey responses provided by 82 judges 
and 1,297 lawyers within the Seventh 
Circuit’s jurisdiction. Some of the sur- 
vey results are as follows: 

e 45 percent of judges find civility a 
problem, 39 percent do not; 


e 42 percent of lawyers find civility 
a problem, 50 percent do not; 

e 50 percent of judges perceived ci- 
vility problems between or among 
judges, principally at the appellate 
level and specifically in written deci- 
sions; 

e Incivility was more acute in urban 
versus rural districts. 

Notably, among the lawyers who 
perceived civility problems the follow- 
ing results were obtained: 

e 79 percent think that incivility is 
most likely to arise in lawyers’ rela- 
tions among themselves and 94 percent 
believe that discovery is the breeding 
ground for most conflicts; 

e 53 percent find routine matters 
such as continuances and scheduling 
changes an area of incivil behavior; 

e 52 percent find incivility is most 
common among young, inexperienced 
attorneys compared with 26 percent 
among older, experienced attorneys; 

e 48 percent find incivility is preva- 
lent among civil litigation practition- 
ers, but only three percent find such 
conduct prevalent among criminal law- 
yers. 

The committee reported that the pri- 
mary perceived causes of the increase 
in incivility are as follows: 

e A rapidly increasing number of 
practicing attorneys that increases com- 
petition for clients and diminishes col- 
legiality and increases impersonality 
in lawyer relations (i.e., a bar of strang- 
ers); 

e Economic competition and client 
expectations that breed “Rambo”-like 
attorney behavior (“winning isn’t eve- 
rything; it’s the only thing”);!7 

e The perception that civility is a 
sign of weakness; 

e Discovery abuses including strate- 
gic noncompliance with rules and pro- 
cedures, simple matters such as re- 
turning phone calls, as well as outright 
lying (“Discovery has become a battle- 
field on which verbal hostility, overly 
aggressive tactics and often automatic 
and unreasoned denials of cooperation 
are the principal weapons.”); 

e The lack of judicial leadership in 
setting standards of civility expected 
of attorneys and in preventing and 
penalizing discovery abuses; 

e Increased time pressures on attor- 
neys to manage cases and clients that 
increase the potential for “uncivil ex- 
changes.” 

As noted, the report pointed out that 
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the incivility problem is perceived as 
generational, meaning that survey re- 
spondents believed that younger attor- 
neys are generally more inclined to 
engage in unprofessional behavior. One 
survey respondent stated, “Attorneys, 
especially younger ones, are consumed 
with doing or saying anything to pre- 
vail, regardless of the facts, the law, 
or the truth.”!8 The primary factors for 
perceived incivility among younger law- 
yers are:!9 

e The decline in mentorship from 
older, experienced attorneys who have 
not passed down the civil traditions of 
the profession, and the lack of training 
or transmission of civility values gen- 
erally; 

e Associate billing requirements that 
create an environment that is not con- 
ducive to civility; 

e Delegating discovery—the area 
with the greatest potential for incivil- 
ity—to associates without proper su- 
pervision. 

The report specifically noted as prob- 
lem areas the lack of apprenticeship 
and associate training programs and 
senior lawyers not spending nonbil- 
lable time educating young associates. 
The report noted that these phenomena 
were particularly a problem in larger 
law firms. 


Attorney Incivility: 
The Remedial Options 

Civility is an acquired trait that 
must be handed down through train- 
ing, learning, observation, and experi- 
ence. The Seventh Circuit report recog- 
nizes this important fact, and its re- 
commendations reflect the need for 
additional education rather than an 
additional level of sanctions for incivil 
conduct. The primary recommendations 
are set forth below along with a discus- 
sion on efforts in Florida to address 
attorney incivility issues. 

Law School Training in Civility— 
Law schools are perennial targets of 
the criticism that they provide stu- 
dents with little practical training.2° 
Law school training programs that 
focus greater attention on civility is- 
sues in litigation can alleviate this 
criticism. For instance, law school trial 
practice courses provide students with 
significant practical experience and pre- 
sent ideal opportunities for transmit- 
ting civility values. The challenges such 
programs present are many and in- 
clude the difficulty of teaching civility, 
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the lack of course materials on civility, 
and more fundamentally whether law 
school professors view civility training 
as sufficiently weighty to justify in- 
cluding it within the curriculum. The 
academic legal community may find 
teaching civility to be the equivalent 
of teaching John Malloy’s “Dress for 
Success” to the sartorially challenged. 
Nonetheless, law schools should at least 
encourage discussions on civility issues 
in trial practice and legal ethics courses. 

Law Firm Training Programs—Law 
firms (including both private law firms 
and attorneys working for governmen- 
tal offices or agencies) acquire reputa- 
tions based on the conduct of their 
lawyers in negotiations, litigation, and 
counseling.2! For this reason, firms 
should develop codes or standards with 
which they expect their attorneys to 
comply and by which they wish to be 
known in the community. The daily 
practices of senior attorneys should 
exemplify these standards, and young 
attorneys should be taught to emulate 
them. Mentoring programs should be 
established. Law firms should also con- 
sider civility training as a part of their 
attorney development programs for 
young attorneys. At a minimum, senior 
attorneys should spend more nonbil- 
lable time discussing with associates 
the importance of civility in their own 
practices. 

For young attorneys who do not have 
the benefit of working in offices with 
senior attorneys, The Florida Bar’s 
“Seek Counsel of Professional Experi- 
ence” and “Silent Partner” programs 
provide a means of obtaining guidance. 
These programs provide confidential 
advice and counsel from experienced 
Bar members on a range of topics. 
Although not designed specifically to 
address attorney civility issues, these 
programs can assist young attorneys 
in resolving legal problems, such as 
discovery conflicts, thereby precluding 
incivil behavior. 

Inns of Court—Incivility is less likely 
when attorneys and judges know one 
another and they have a common ethi- 
cal foundation. In this regard, organi- 
zations such as the American Inns of 
Court provide a means for enhancing 
civility in the profession. The inns’ 
explicit goals are to develop excellence 
in legal skills, professionalism, civility, 
and ethics.22 According to the Seventh 
Circuit report, the “inns serve as a 
living laboratory to develop and foster 


civility values.”23 Consequently, attor- 
neys should be encouraged to join or 
establish such organizations in their 
communities to promote civility. 
Aspirational Codes of Conduct—As 
indicated above, a number of courts 
and bar associations have adopted codes 
of civility or courtesy. Some of these 
codes impose sanctions for violations 
while others are merely exhortatory. 
The Seventh Circuit report states that 
most judges and attorneys surveyed 
reject another set of sanctions directed 
specifically at attorney incivility based 
on their unfavorable experiences with 
Rule 11 of the Federal Rules of Civil 
Procedure, and the litigation it has 
spawned.24 The report recommends, 
however, that aspirational standards 
of litigation conduct be established that 
are voluntary and would not form the 
basis for explicit sanctions or penalties. 
The argument that courtesy and ci- 
vility cannot be legislated or effectively 
enforced has considerable force. As one 
attorney has stated, “The standards for 
measuring rudeness and bad taste in 
the way lawyers treat each other are 


as elusive as the standards for measur- 
ing good and bad taste in art and 
literature.”25 Further, a leading expert 
on legal ethics doubts the wisdom of 
having more than one set of enforce- 
able rules governing attorney conduct.26 
In particular, the legal profession in 
Florida has historically relied to a 
great extent on unwritten laws, local 
custom, and community opinion such 
that written codes of conduct may not 
be well-received.27 

Nonetheless, an aspirational code of 
civility that is voluntary and without 
official public sanction provides an ef- 
fective point of reference for educating 
attorneys on expected standards of ci- 
vility. Such a code can be an educa- 
tional tool for the effective transmis- 
sion of traditional civil values. Courts 
and local bar associations can use these 
codes to educate and resolve disputes 
among their members. As discussed 
above, law firms can also use such 
codes or standards of civility to en- 
lighten their members on expected 
norms of conduct. 

The Florida Bar’s aspirational guide- 
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lines for professionalism note that pro- 
fessionalism standards are needed to 
take the “abrasion” out of attorneys’ 
conduct with others.28 The guidelines 
address many facets of professional- 
ism, including honesty, candor, integ- 
rity, fair play, courtesy, and respect for 
others. They are a necessary first step 
toward addressing the growing incivil- 
ity problem. 

Although these guidelines address a 
number of aspects of attorney incivil- 
ity, supplemental codes of civility still 
have a useful role. For instance, re- 
garding the concept of courtesy, the 
guidelines state that a lawyer “should 
treat all persons with courtesy and 
respect and at all times abstain from 
rude, disruptive and disrespectful be- 
havior. The lawyer should encourage 
the lawyer’s clients and support per- 
sonnel to do likewise even when con- 
fronted with rude, disruptive and dis- 
respectful behavior.”29 

Codes of civility can augment this 
standard by providing more detailed 
and situation-specific guidelines for at- 
torney behavior. For example, the 
Hillsborough County Standards of Pro- 
fessional Courtesy set forth eight pages 
of guidelines for courtesy in scheduling, 
extensions of time for service of papers, 
written submissions to a court, 
communications with adversaries, depo- 
sitions, document demands, interroga- 
tories, motions, ex parte communica- 
tions, settlement and alternative dis- 
pute resolution, pretrial conferences, 
trial conduct, and courtroom decorum. 
Such a code provides a comprehensive 
reference for the most frequently encoun- 
tered situations. 


Conclusion 

Attorney incivility is a problem that 
should not be ignored. It is dubious 
whether civility can be regulated, but 
it certainly can be taught. Law firms 
and law schools should consider adopt- 
ing programs that impart civil values 
on young lawyers and lawyers-to-be. 
Senior attorneys should take the time 
to pass along the civil traditions of the 
legal profession. Finally, courts and 
bar associations in Florida should con- 
sider adopting aspirational codes of 
civility and courtesy and implement 
programs that instruct attorneys, espe- 
cially young attorneys, on the need for 
civilized behavior in their professional 
lives. The Florida Bar’s guidelines on 
professionalism are an important first 


The legal profession 
in Florida has 
historically relied to 
a great extent on 
unwritten laws, 
local custom, and 
community opinion 
such that written 
codes may not be 
well-received 


step in this regard. Collectively, these 
programs may partially stem the cur- 
rent trend toward greater incivility 
among members of the bar and the 
judiciary.0 


1 Advertisement, The Scent of a Prosecu- 
tor,’ Nari L.J., May 24, 1993, at 26. 

2 Satov. Kwasny, 1993 WL 157461 (N.D. 
Iii. 1993). The district court chastised the 
attorney because statements “dripping with 
venom but lacking any authoritative sup- 
port” do not assist the court. The court 
cautioned against further “intemperance” 
and threatened sanctions, if necessary. 

3 David Margolick, At the Bar, “When a 
lawyer finds that an attempt at humor can 
sometimes go awry,” N.Y. Times, April 16, 
1993, at B12, col. 1. The attorney’s state- 
ment was: “Should you succeed on your 
motion we would merely dismiss the case, 
refile it shortly thereafter, and in the in- 
terim send somebody over to perform a 
clitorectomy on you.” Id. As Margolick noted, 
the “procedure, actually called a clitoridec- 
tomy, is a ritualistic practice in some tradi- 
tional societies; it involves the removal of 
the clitoris and inner labia.” Id. 

4 A best-selling author has written a 
book addressing incivility which he de- 
scribes as a serious societal illness in- 
grained in our norms of conduct and behav- 
ior patterns such as manipulativeness, self- 
absorption, and callousness. Civility is more 
than superficial politeness and instead is 
expressed through systems of human rela- 
tions and organizational behavior. The 
author notes that civility has dissipated in 
all aspects of life including marriage and 
family life, the work place, and government. 
He sets forth means of restoring civility in 
these institutions. M. Scorr Peck, A Worip 
Waitinc To BE Born: Civiuiry REDISCOVERED 
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(1993). 

5 Randall Samborn, Anti-Lawyer Atti- 
tude Up, Nar. L.J., Aug. 9, 1993, at 1, col. 
1. The poll, conducted by The National Law 
Journal and West Publishing Co. between 
July 16 and 18, surveyed 815 people se- 
lected randomly from 100 randomly se- 
lected communities around the country. 
Ironically, although 36 percent of survey 
respondents said that their image of attor- 
neys has gotten worse in recent years, the 
number of people using attorneys is increas- 
ing. Seventy percent of the respondents 
reported using an attorney in the last five 
years which is a significant increase from 
the 52 percent response in 1986. Id. 

6 See IntERIM REpoRT OF THE COMMITTEE 
ON CIVILITY OF THE SEVENTH JUDICIAL CIRCUIT, 
April 1991, 143 F.R.D. 371; FinaL Report 
OF THE COMMITTEE ON CIVILITY OF THE SEVENTH 
JupDICcIAL Circuit, June 1992, 143 F.R.D. 441. 

7 Thom Weidlich, A Cynical Age Sees 
Few Heroes in Its Lawyers, Nat. L.J., Nov. 
29, 1993, at S26; interestingly, the public’s 
top five responses to the question, “Who is 
the lawyer you admire most?,” includes two 
that are deceased, Abraham Lincoln and 
Thurgood Marshall, and a fictional attor- 
ney, Perry Mason. Samborn, supra note 5, 
at 24. The other two are F. Lee Bailey and 
Janet Reno. 

8 See generally The Florida Bar Com- 
mission on Lawyer Professionalism, Profes- 
sionalism: A Recommitment of the Bench, 
the Bar, and the Law Schools of Florida, 
(May 1989) (reporting on, and making re- 
commendations regarding, numerous im- 
portant attorney professionalism issues). 

9 See David M. Gersten, A Consensus of 
Morality in Ethics—Toward a Compre- 
hensive Code of Professional Ethics, 65 Fia. 
B.J. 21, 22 (January 1991) (urging the adop- 
tion of a comprehensive code of ethical 
conduct that reflects the “consensus of the 
legal community”). 

10 During the spring of 1993, the Seventh 
Circuit adopted the recommendations con- 
tained in the Fina. Report oF THE COMMITTEE 
on CIVILITY OF THE SEVENTH JUDICIAL CIRCUIT, 
June 1992, 143 F.R.D. 441. 

11 See, e.g., Dondi Prop. Corp. v. Com- 
merce Savings & Loan Ass’n, 121 F.R.D. 284 
(N.D. Tex. 1988) (court en banc adopting 
standards of litigation conduct); see also 
Southern Pacific Trans. Co. v. Builders’ 
Transport, Inc., 1991 WL 160398 (E.D. La. 
1991) (court denied a motion for contempt 
arising from “petty bickering and the lack 
of professional courtesy” between the attor- 
neys but attached a code of civility to govern 
the attorneys’ future conduct); see generally 
INTERIM REPORT OF THE COMMITTEE ON CIVILITY 
OF THE SEVENTH JuDICIAL Circuit, April 1991, 
143 F.R.D. 371 (appendix contains list of 
courts and associations adopting codes of 
civility). 

12 HititsporoucH County Bar ASSOCIATION 
1993, HiLLsBorouGH County STANDARDS OF 
PROFESSIONAL CouRTESY. 

U.S. District Court, Middle District of 
Florida, Office of the Clerk, Public Notice, 
November 26, 1993, at 2. 

14 IDEALS AND GOALS OF PROFESSIONALISM, 
The Florida Bar Journal Directory, at 604- 
05 (1992). 
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15 See generally INTERIM REPORT OF THE 
CoMMITTEE ON CIVILITY OF THE SEVENTH JUDI- 
ciaL Circuit, April 1991, 143 F.R.D. 371 
(setting forth proposed remedies). 

16 InTeERIM REPORT OF THE COMMITTEE ON 
CiviLity OF THE SEVENTH JUDICIAL CiRCcUIT, 
April 1991, 143 F.R.D. 371; Fina Report 
OF THE COMMITTEE ON CIVILITY OF THE SEVENTH 
JupIcIAL Circuit, June 1992, 143 F.R.D. 441. 

17 See Reavley, Rambo Litigators: Pitting 
Aggressive Tactics Against Legal Ethics, 17 
PEPPERDINE L. Rev. 637 (1990). 


CIvILITy OF THE SEVENTH JUDICIAL Circuit, 143 
F.R.D. at 395. 

19 Td. at 395-9. 

20 “The failure of the modern American 
law school to make any adequate provision 
in its curriculum for practical training con- 
stitutes a remarkable educational anom- 
aly.” ALFRED Z. REED, TRAINING FOR THE PUBLIC 
PROFESSION OF THE Law 281 (1921). 

21 Regarding attorney reputation, Judge 
Benjamin N. Cardozo has stated that “[rlepu- 
tation in such a calling [i.e., the legal 
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its bloom, once lost, is not easily restored.” 
Karlin v. Culkin, 248 N.Y. 465, 478 (1928). 

22 INTERIM REPORT OF THE COMMITTEE ON 
CIVILITY OF THE SEVENTH JUDICIAL Circuit, 143 
F.R.D. at 413. 

23 Id. at 414. 

24 Td. at 415; see generally Gregory M. 
Luck, Rule 11: A 1991 Perspective, 65 Fa. 
B.J. 16 (May 1991) (overview of the applica- 
tions and interpretations of Rule 11). 

25 Margolick, supra note 3 (quoting Chi- 
cago attorney Aram Hartunian). 

26 Geoffrey C. Hazard, Jr., Civility Code 
May Lead to Less Civility, Naru L.J., Feb. 
26, 1990, at 13, col. 3. Professor Hazard 
notes that existing rules of professional 
discipline in most states address the pri- 
mary incivility problems such that another 
set of rules could lead to ambiguity and 
unnecessary duplication. 

27 See ENCYCLOPEDIA OF SOUTHERN CULTURE, 
Image of Lawyer, at 812-814. 

28 IDEALS AND GOALS OF PROFESSIONALISM, 
The Florida Bar Journal Directory, at 604- 
05 (1992). 

29 Td. at 605. 
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THE 
FORFEITURE 


ivil commercial litigators 

will find themselves in 

strange and almost unrec- 

ognizable territory when 
attempting to defend a civil forfeiture 
case. Even after conquering the pecu- 
liarities of one type of forfeiture case, 
the difficulties are not over since there 
are fundamentally different rules in 
state, as opposed to federal, forfeiture 
cases and there are administrative, as 
well as judicial forfeiture proceedings. 
This article will focus primarily on the 
most common type of federal civil 
forfeiture case, brought under 21 U.S.C. 
§881(a), by which the government may 
seek forfeiture of property either ac- 
quired with the proceeds of illegal 
narcotics transactions, or used to facili- 
tate those sorts of illegal acts. Some of 
the more striking differences between 
state and federal forfeiture rules will 
also be discussed. 


Caption and Parties 
A first look at the complaint in a 
federal civil forfeiture case will be 


by Robert M. Sondak 


enough to realize that there is some- 
thing fundamentally different about 
this sort of case. The plaintiff is the 
United States of America, and the 
defendant is a thing, e.g., a described 
item of real or personal property—“One 
Single Family Residence Located At 
.. ”; “One 1992 Cadillac Seville VIN 
Number. . .”; and “$4,255,000...” are 
all examples of defendants in recent 
civil forfeiture cases.! 

The client who has approached you 
is not the defendant property, but 
rather either the property owner or a 
lienholder, wishing to prevent the loss 
of the interest in the property. Some- 
times, your client will be mentioned in 
the body of the complaint as a record 
owner or lienholder, but often the only 
“party” mentioned in the complaint is 
the property itself. The prayer for relief 
at the conclusion of the complaint will 
ask the court to direct “all persons 
having any claim to the defendant 
property to file and serve their verified 
claims and answers as directed by the 
Supplemental Rules for Certain Admi- 
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ralty and Maritime Claims. . . .”2 


Unusual Features of 
the Supplemental Rules 

It is not immediately apparent from 
reading the supplemental rules why 
civil forfeiture cases are governed by 
them. The answer is found in §881(d) 
of Title 21 U.S.C., which expressly 
provides that seizure of property in a 
civil forfeiture case shall be “upon 
process issued pursuant to the Supple- 
mental Rules for Certain Admiralty 
and Maritime Claims ... .” and 28 
U.S.C. §2461(b), which provides that 
for forfeitures of property seized on 
land, “the forfeiture may be enforced 
by a proceeding by libel which shall 
conform as near as may be to proceed- 
ings in admiralty.” Rule 9(h) of the 
Federal Rules of Civil Procedure also 
refers the reader to the Supplemental 
Rules for Admiralty and Maritime 
Claims. Rule A of the supplemental 
rules state that the supplemental rules 
apply not only to admiralty and mari- 
time claims, but also to in rem actions. 


: 
= 
< 


oy 


4 4 
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The supplemental rules are filled 
with traps for the unwary. Rule C of 
the supplemental rules governs civil 
forfeiture cases in federal court. Unlike 
most other civil actions, a civil forfei- 
ture complaint must be verified. The 
rules do not provide for personal service 
of process on the owner or lienholders, 
only execution of process by the mar- 
shal to “arrest” the property, and 
publication of notice in the newspapers.? 

Rule C also contains an unusual 
provision for responding to the com- 
plaint. In keeping with the legal fiction 
that the property in a civil forfeiture 
case is the defendant/wrongdoer, Rule 
C(6) of the supplemental rules provides 
that any claimant to the property that 
is the subject of the action shall file a 
claim “within ten days after process has 
been executed, or within such addi- 
tional time as may be allowed by the 
court, and shall serve an answer within 
twenty days after the filing of the 
claim.” This rule is crucial. Two plead- 
ings are required—the “claim” which 
must be verified and “shall state the 
interest in the property by virtue of 
which the claimant demands its resti- 
tution and the right to defend the 
action,’ and a separate answer to the 
complaint which responds to its allega- 
tions. Serving only an answer and not 
a claim does not assert the right of an 
owner or lienholder to prevent its 
forfeiture. Without leave of court, a 
claim filed more than 10 days after 
process has been executed is untimely. 

The other peculiarity of Rule C is the 
provision that requires a claimant to 
“serve answers to any interrogatories 
served with the complaint” at the time 
the answer is served, 20 days after the 
filing of the claim. Rule 33(a) of the 
Federal Rules of Civil Procedure pro- 
vides for 45 days to answer interrogato- 
ries served with the complaint, 25 days 
more than a claimant has under the 
supplemental rules. 


Venue 

Even civil litigators familiar with the 
rules of ordinary in rem actions may 
not be able to anticipate the venue 
rules in civil forfeiture cases. For 
instance, lawyers who handle foreclo- 
sure cases know that under the “local 
action” rule, foreclosures are brought 
only in the county in which the prop- 
erty being foreclosed is located. Taveri- 
ner Towne Associate v. Eagle National 
Bank, 593 So. 2d 306 (Fla. 3d DCA 


Of all the rules of 
federal civil 
forfeiture cases, 
the rules regarding 
the burden of proof 
are, perhaps, 
the most illogical 
and unfair 


1992); Georgia Casualty Co. v. O’Don- 
nell, 109 Fla. 290, 147 So. 267 (1933). 
This is not always the case in civil 
forfeiture cases. Title 21 U.S.C. §881(j) 
gives the government two additional 
choices of venue, the judicial district 
in which the owner of the property is 
found (i.e., served with process) or the 
judicial district in which the criminal 
prosecution of the owner is brought. In 
view of the extremely wide latitude 
that the government has in selecting 
venue in a criminal case, 18 U.S.C. 
§3237, an owner or lienholder can be 
forced by 881(j) to make a claim to 
property in a district in which the 
claimant has no connection whatever. 


Burden of Proof 

Of all the rules of federal civil 
forfeiture cases, the rules regarding the 
burden of proof are, perhaps, the most 
illogical and unfair. The government 
must “prove” probable cause for the 
institution of the suit, i.e., probable 
cause to believe that the property is 
subject to forfeiture. In all other re- 
spects, “the burden of proof shall lie 
upon [the] claimant...” 19 U.S.C. 
§1615. To make matters worse, the 
government can, and often does, “carry” 
its burden of proof through the use of 
hearsay testimony from informants. 
United States v. One 56 Foot Motor 
Yacht Named Tahuna, 702 F.2d 1276, 
1282-83 (9th Cir. 1983). The govern- 
ment often refuses to identify the 
sources of the informant’s testimony, 
claiming the “informer’s privilege.” See 
2 Weinstein’s Evidence 9510[05]. It is 
almost impossible for the government 
not to carry its burden of proof in the 
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case.4 

Once the government carries its 
burden of proof, a claimant can offer 
proof to negate the probable cause 
showing, i.e., prove that the property 
was neither acquired with nor used in 
connection with illegal narcotics trans- 
actions. The claimant cannot, like the 
government, meet this proof burden by 
hearsay testimony, but is subject to the 
usual rules of admissible evidence and 
must carry this burden by a preponder- 
ance of the evidence. 

The civil forfeiture statutes typically 
contain “innocent owner” provisions 
by which the “guilt” of the property is 
not inflicted on the owner or lienholder. 
These provisions are not, however, a 
model of clarity. Typical is 21 U.S.C. 
§881(a)(6) which provides, as an excep- 
tion to forfeiture: “No property shall 
be forfeited under this paragraph, to 
the extent of the interest of an owner, 
by reason of any act or omission 
established by that owner to have been 
committed or omitted without the knowl- 
edge or consent of that owner.” 

This has been translated to mean 
that the owner of property (or a lien- 
holder) may offer proof of a negative, 
either that the claimant did not know 
of the illegal acquisition or use of the 
property or, alternatively, if known, 
that the claimant did not “consent to” 
such use, by proving that the claimant 
did all things possible to prevent such 
use. United States v. One Parcel of Real 
Estate (1012) Germantown Road, 963 
F.2d 1496 (11th Cir. 1992).5 


Trial by Jury 

One would assume that the Seventh 
Amendment to the U.S. Constitution 
would have settled the right to a trial 
by jury, but, surprisingly, the rule 
seems to depend upon whether the 
seizure of the property takes place on 
land, where a trial by jury is preserved, 
or at sea, where no such right exists. 
Compare United States v. One 1976 
Mercedes Benz 280S, 618 F.2d 453, 
467-69 (7th Cir. 1980), with The Sarah, 
21 U.S. (8 Wheat.) 391, 394 (1823). 


Lack of Constitutional 
Protections 

It usually surprises lawyers to learn 
that a civil forfeiture case, premised 
on the criminal activity of the owner of 
property, does not provide the owner 
with the expected constitutional safe- 
guards which that person would re- 


ceive if charged with the underlying 
criminal misconduct. For instance, con- 
cepts of double jeopardy inherent in 
criminal cases are totally inapplicable 
to civil forfeiture cases. If the owner is 
tried and acquitted in a criminal prose- 
cution, the government may still pro- 
ceed with a civil forfeiture action based 
upon the same alleged conduct. United 
States v. One Assortment of 89 Fire- 
arms, 465 U.S. 354 (1984). 

There are other departures from 
normal constitutional rulings, such as 
the right to a “prompt” trial. Since a 
civil forfeiture case is commenced with 
the seizure of the property by the 
marshal, the owner of property is 
deprived of its use and enjoyment 
during the pendency of the case. In 
United States v. $8,850 in U.S. Cur- 
rency, 461 U.S. 555 (1983), the Su- 
preme Court ruled that a lengthy delay 
as long as 18 months after seizure 
before any hearing was compatible 
with the U.S. Constitution. Four fac- 
tors are weighed in civil forfeiture cases 
to determine the propriety of the delay: 
the length of the delay, the reason for 
the delay, the claimant’s assertion of 
the right to a prompt trial, and preju- 
dice to the claimant.® 


Recent Developments 
in Federal Forfeitures 

As surprising as many of these rules 
may be, they are not nearly as disturb- 
ing as some of the rules the government 
has been unsuccessful in advocating. 
For many years, the government had 
enjoyed almost unanimously favorable 
rulings on any and every issue raised 
in a federal civil forfeiture case. It is 
only in the past year that the tide has 
begun to shift away from an almost 
automatic acceptance by trial and ap- 
pellate courts of government argu- 
ments, no matter how inequitable. 

The first major defeat for the govern- 
ment was Republic National Bank v. 
United States, 113 S. Ct. 554 (1992). 
In that case money, which was the 
subject of the forfeiture case, had been 
placed in the registry of the trial court 
pending the outcome of the case. After 
the trial court entered judgment for the 
government, the claimant took an ap- 
peal to the 11th Circuit Court of 
Appeals. While the appeal was pend- 
ing, the government withdrew the 
money from the registry of the court 
and transferred it to a Treasury asset 
forfeiture account in Washington, D.C. 


The government then moved to dismiss 
the appeal, arguing that the court lost 
jurisdiction to hear the appeal when 
the res left the jurisdiction of the trial 
court. The 11th Circuit, following a line 
of admiralty cases, agreed and dis- 
missed the appeal. The claimant sought 
review by certiorari in the U.S. Su- 
preme Court. 

The government defended its posi- 
tion in the Supreme Court on two 
bases: First, the government relied on 
admiralty precedent holding that if the 
ship did not remain within the judicial 
district during the case, the court 
would lose jurisdiction. By analogy, the 
government argued that moving the 
res eliminated jurisdiction in a civil 
forfeiture case. Second, the government 
argued that once it deposited the 
money in the U.S. Treasury, the court 
was powerless to act, since under the 
“Appropriations Clause” of the U.S. 
Constitution, only an act of Congress 
could appropriate money from the Treas- 
ury. 

The Supreme Court unanimously 
reversed, expressing its displeasure 


with the government’s approach. First, 
the Court ruled that there never was 
an admiralty “rule” of continuous pos- 
session of the res, only a rule that 
required the initial seizure of the vessel 
in order to create jurisdiction. In any 
event, the Court ruled that if there had 
been such a rule in admiralty, it would 
not be applied to civil forfeiture cases, 
since to do so would give the govern- 
ment unilateral power to defeat a 
claimant's appellate rights. 

As to the appropriations argument, 
a majority of the Court found that 
Congress had passed laws requiring 
the return of forfeited funds upon a 
ruling for the claimant. Two justices, 
filing concurring opinions, expressed 
their astonishment that the govern- 
ment would take such an unreasonable 
and over-reaching position to prevent 
a court from hearing an appeal on the 
merits. 

The next case which the government 
lost, United States v. A Parcel of Land 
at 92 Buena Vista Avenue, 113 S. Ct. 
1126 (1993), rejected a government 
contention which would have essen- 
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tially eliminated the “innocent owner” 
protection from the forfeiture laws. The 
government argued that 21 U.S.C. 
§881(h), which provides that “all right, 
title and interest in [forfeitable] prop- 
erty. . . shall vest in the United States 
upon commission of the act giving rise 
to forfeiture under this section” made 
the government the automatic owner 
of the property at the point in time the 
illegal act occurred. Therefore, accord- 
ing to the government, all subsequent 
owners have rights inferior to that of 
the government, regardless of their 
innocence. 

A six-member majority of the Su- 
preme Court rejected this contention, 
harmonizing the “relation back” provi- 
sion of 21 U.S.C. §881(h) with the 
“innocent owner” provision of §881(a)(6). 
The Court was plainly influenced by 
amicus curiae briefs filed by the Ameri- 
can Bankers Association, the Federal 
Home Loan Mortgage Corporation, the 
American Land Title Association, and 
the Dade County tax collector all of 
which stressed the devastating impact 
of the government’s argument on ordi- 
nary commercial real estate titles and 
liens. 

On the last day of the 1992-93 
Supreme Court term, the Court decided 
another civil forfeiture case, Austin v. 
United States, 113 S. Ct. 2081 (1993), 
which, for the first time, applied the 
“excessive fines” clause of the Eighth 
Amendment to restrain the scope of 
civil forfeiture cases. The government 
had persuaded the lower court that the 
Eighth Amendment only applied to 
criminal cases, not civil cases. Since, 
according to the government, a civil 
forfeiture case is an in rem remedial 
action, the guilt or innocence of the 
property’s owner is “constitutionally 
irrelevant,’ and the Eighth Amend- 
ment is inapplicable. 

The Supreme Court reversed. The 
Court held that “forfeitures generally 
and statutory in rem forfeiture in 
particular historically have been un- 
derstood, at least in part, as punish- 
ment.” The property of the “truly 
innocent” owner, who has “done all 
that reasonably could be expected to 
prevent the unlawful use of his prop- 
erty” could not be forfeited. Accord- 
ingly, the Court ruled that civil forfei- 
tures are not merely “remedial,” they 
also are designed to punish wrongdoing 
owners. 

From this reasoning, the Court con- 
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cluded that the Eighth Amendment 
“excessive fines” clause applied to for- 
feiture cases by preventing “the gov- 
ernment from abusing its power to 
punish.” The Court remanded the case 
to the appellate court for consideration 
of how to apply the excessive fines 
restriction to civil forfeiture cases. 

The Supreme Court opinion in Austin 
is of enormous significance for its 
approach. By treating the owner of 
property as the real party in interest, 
the Supreme Court has gone a long way 
toward eliminating several of the 
uniquely inequitable rules in civil for- 
feiture cases. The case has, in large 
measure, stripped the civil forfeiture 
laws of its legal fictions. Civil forfeiture 
cases are now far more likely to be 
adjudicated on the merits of the owner’s 
or lienholder’s actions, rather than the 
fiction that the property has committed 
a wrong.’ 

The final case in the series of recent 
Supreme Court rulings, United States 
v. James Daniel Good Real Property, 
62 U.S.L.W. 4013 (Dec. 13, 1993), 
appears firmly to establish that the 
ordinary requirements of due process 
of law will apply to civil forfeiture 
cases. This case presented two issues 
for the Supreme Court: 1) whether the 
government must provide an owner 
with notice and an opportunity to be 
heard prior to seizure of real property; 
and 2) whether the government may 
wait to commence forfeiture proceed- 
ings until as long as five years after it 
learns of the prior illegal conduct on 
which the forfeiture case is based. In 
James Daniel Good, the federal govern- 
ment waited four and a half years after 


the State of Hawaii had searched the 
defendant’s home, found a quantity of 
narcotics, arrested the owner, and 
sentenced him pursuant to his guilty 
plea. The U.S. Government had no 
sensible explanation for either waiting 
four and a half years or, when it did 
bring the case, failing to give notice to 
the homeowner before seizing the home. 
The government merely took the posi- 
tion that it had no legal obligation to 
provide pre-seizure notice or a hearing. 
While upholding the five-year federal 
statute of limitations as controlling, 
the Supreme Court held that the Fifth 
Amendment right to due process of law 
mandates notice and an opportunity for 
an adversary hearing as prerequisites 
to government seizure of real property, 
relying on cases such as Fuentes v. 
Shevin, 407 U.S. 67 (1972), and Sniad- 
ach v. Family Finance Corp., 395 U.S. 
337 (1969). The Court distinguished its 
1974 decision, Calero-Toledo v. Pearson 
Yacht Leasing Co., 416 U.S. 663 (1974), 
in which the Court had concluded that 
seizure of a yacht presented “extraordi- 
nary circumstances” for which notice 
and a prior adversary hearing were not 
required. Here, the Court held, “real 
property cannot abscond,” and notice 
and a hearing are mandated. In a 
separate opinion which bodes no good 
for the government in future cases, 
Justice Thomas announced that “it 
may be necessary—in an appropriate 
case—to reevaluate our generally dif- 
ferential approach to legislative judg- 
ments in this area of civil forfeiture.” 
The “innocent owner” provisions of 
the forfeiture laws appear, by their 
express language, to protect any owner 
or lienholder who had no actual knowl- 
edge of the taint of the property. 
Nevertheless, the government has been 
arguing, with varying success around 
the country, that in order to be an 
“innocent” owner, one not only must 
prove lack of actual knowledge, but also 
prove that the owner was not negligent 
in failing to have discovered the in- 
criminating facts. See, eg., United 
States v. $215,300 U.S. Currency, 882 
F.2d 417 (9th Cir. 1989) (failure to 
exercise due care precludes reliance on 
innocent owner defense). This “should 
have known” or “constructive knowl- 
edge” standard was squarely rejected 
most recently by the 11th Circuit in 
United States v. One Single Family 
Residence (Miraflores), 995 F.2d 1558 
(11th Cir. 1993). There, the court held 


that the legal standard is one of actual 
knowledge. According to the 11th Cir- 
cuit, a “should have known” or “con- 
structive knowledge” standard, as ad- 
vocated by the government, would have 
jeopardized bank mortgages and un- 
fairly obligated purchasers of property 
to become detectives. 

The Miraflores decision should be 
contrasted with the earlier decision in 
United States v. One 1980 Bertram 58 
Foot Motor Yacht, 876 F.2d 884 (11th 
Cir. 1989). In that case, the owner of a 
vessel had not established its “innocent 
ownership” because it had not “done 
everything that reasonably could be 
expected of it to prevent the [illegal] 
activity.” Id. at 888. The owner was 
condemned for having offered a vessel 
for sale in Miami, “a known center for 
drug smuggling activities,’ being of- 
fered a $50,000 cash deposit by a buyer 
who was not asked for identification, 
not asking local law enforcement offi- 
cials about the buyer, and not inquiring 
in the community about the buyer’s 
reputation. The court held that “in a 
case such as this one, a claimant must 
introduce evidence that such precau- 
tions were taken to prevail on a defense 
of innocent ownership.” Id. 

Cases such as Bertram Yacht have 
encouraged the government to take 
even more drastic positions in civil 
forfeiture cases. Presumably, the re- 
cent decisions discussed above will 
cause the government to rethink its 
approach and limit some of the excesses 
of the past. 


Florida Forfeiture Law 

Many of these one-sided rules are 
inapplicable in the state forfeiture laws 
under Florida law. The Florida Su- 
preme Court, in several recent deci- 
sions, has held that in order to harmo- 
nize Florida’s forfeiture laws with the 
Florida Constitution, most ordinary 
rules of due process must apply. 

The Florida Supreme Court’s atti- 
tude in this area was most recently 
stated in Byrom v. Gallagher, 609 So. 
2d 24, 26 (Fla. 1992): “Forfeiture ac- 
tions are harsh exactions and are 
generally not favored in either law or 
equity. Therefore, this court has strictly 
construed the forfeiture statutes.” 

This observation accurately describes 
a series of rulings on the most signifi- 
cant forfeiture issues. 

In Florida, the burden of proof of 
probable cause in all forfeiture cases is 


on the government and must be “by no 
less than clear and convincing evi- 
dence.” Department of Law Enforce- 
ment v. Real Property, 588 So. 2d 957, 
967 (Fla. 1991). The Florida Constitu- 
tion requires that “lack of knowledge 
of the holder of an interest in the 
property that the property was being 
employed in criminal activity is a 
defense to forfeiture, which, if estab- 
lished, by a preponderance of the 
evidence, defeats the forfeiture action 
as to that property interest.” Id. at 
968. Under the Florida Constitution, 
pre-seizure notice is required when the 
government seeks to seize real property 
and remove the owner from possession. 
Id. at 965. Personal property may be 
seized without a prior adversary hear- 
ing, but, except for a seizure incident 
to an arrest, there must be at least a 
pre-seizure ex parte preliminary hear- 
ing at which the government must 
prove probable cause to obtain a sei- 
zure warrant. Id. Post-seizure adver- 
sary hearings are available, on no more 
than 10 days’ notice, to all owners and 
persons with a legal interest in the 
subject property. At the hearing, the 


state must “establish probable cause 
to believe that the property was used 
in the commission of a crime pursuant 
to the terms of the Act.” Id. at 966. At 
all stages in the litigation, the restraint 
on real property must be “by the least 
restrictive means necessary under the 
circumstances.” Jd. Homestead rights 
must be respected in all forfeiture 
cases. Butterworth v. Caggiono, 605 So. 
2d 56 (Fla. 1992). Finally, forfeitures 
“must be limited to the property or the 
portion thereof that was used in the 
crime.” Department of Law Enforce- 
ment, 588 So. 2d at 968. Consequently, 
when only a small part of a large parcel 
of property is used for illegal purposes, 
Florida recognizes that the entire par- 
cel cannot be subject to forfeiture. See 
In re Forfeiture of 1969 Piper Navajo, 
592 So. 2d 233 (Fla. 1992). 

Many states, and certainly the fed- 
eral government, have not always been 
as generous in protecting property 
owners from wholesale intrusions the 
way the Florida courts have. As re- 
viewed above, until recently, federal 
courts allowed the civil forfeiture laws 
to be used as a powerful weapon by the 
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government almost without limitation. 
Notwithstanding the beginning of a 
shift in the pendulum, practitioners 
must be aware of the many pitfalls and 
traps inherent in the forfeiture laws, 
both substantively and procedurally, 
which operate to favor the govern- 
ment. 0 


1 One of the consequences has been chaos 
in attempting to distinguish reported de- 
cisions in this area. Volume 102 of the West 
FEDERAL Practice Dicest FourtH lists 29 
cases beginning with the title “United 
States v. One Parcel of Real Property. . ..” 
21 additional cases entitled “United States 
v. One Parcel of Real Estate located at 
. . ..’ and another nine cases beginning with 
the title “United States v. One Parcel of 
Property Located at ....” Lawyers and 
judges attempting to cite these cases have 
created a new convention, citing to any 
unusual feature about the street address. 
E.g., United States v. One Single Family 
Residence (S.W. 209th Avenue), 894 F.2d 
1511 (11th Cir. 1990). With the continued 
proliferation of civil forfeiture cases, the 
potential for confusion is likely to be magni- 
fied over time. 

2The Supplemental Rules for Certain 
Admiralty and Maritime Claims may be 
found at page 234 of the 1993 edition of the 
rules pamphlet entitled Feperau Crvit Jupt- 
CIAL PROCEDURE AND RULEs published by West 
Publishing Company, or, beginning at page 
329 of the volume of the Unrrep States CopE 
AnnotaTeD for Title 28 which contains the 


FEDERAL RuLEs oF Civit ProcebureE “Rules 71A 
to End.” 

3 Based on a long line of federal decisions, 
actual notice, as opposed to mere service by 
publication, is a requirement of the Four- 
teenth Amendment to the federal constitu- 
tion in both in rem and in personam actions. 
Mullane v. Central Hanover Bank & Trust 
Co., 339 U.S. 306, 312 (1950); Tulsa Profes- 
sional Collections Serv. v. Pope, 485 U.S. 478 
(1988); Meninite Board of Missions v. Adams, 
462 U.S. 791 (1983); Schroeder v. City of 
New York, 371 U.S. 208 (1962). 

4 Recently, federal courts have begun to 
recognize that the rule permitting the 
introduction of otherwise inadmissible hear- 
say by the government to carry its probable 
cause “burden” mandates a bifurcated trial, 
in order to shield the jury from considering 
hearsay on the other issues in the case. 
United States v. One Parcel of Real Estate, 
963 F.2d 1496 (11th Cir. 1992). The issue 
of when a claimant has the right to a trial 
by jury is discussed below. 

5In some circuits, the claimant has the 
burden to prove both lack of knowledge and 
lack of consent. See, e.g., United States v. 
Lot 111-B, Tax Map Key 4-4-03-71(4), 902 
F.2d 1443 (9th Cir. 1990). On its face this 
is an enigma, sinee consent is a corollary of 
knowledge, and one cannot “consent” to the 
unknown. See United States v. 141st St. 
Corp. by Hersh, 911 F.2d 870, 878 (2d Cir. 
1990), cert. denied, 111 S. Ct. 1017 (1991). 

6 As discussed below, the U.S. Supreme 
Court has recently ruled that notice and a 
prior adversary hearing are required before 
real property may be seized. United States 
v. James Daniel Good Real Property, 62 
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U.S.L.W. 4013 (Dec. 13, 1993). 

7 Separate and apart from civil forfeitures 
are federal criminal forfeiture statutes, 
most notably 18 U.S.C. §1963 (RICO) and 
21 U.S.C. §853 (Continuing Criminal Enter- 
prise for drug trafficking). Proceedings un- 
der these statutes are in personam as to the 
defendants, rather than in rem against 
“guilty property.” The request for a criminal 
forfeiture is included in the indictment, but 
is not considered by the jury until after a 
criminal conviction. Congress has specified 
a “preponderance of evidence” standard, 21 
U.S.C. §853(d), which has thus far been up- 
held. See United States v. Elgersma, 971 
F.2d 690 (11th Cir. 1992) (en banc). 

In the only recent criminal forfeiture case 
to be considered by the U.S. Supreme Court, 
Alexander v. United States, 113 S. Ct. 2766 
(1993), the court held that the Eighth 
Amendment “excessive fines clause” applied 
to criminal forfeitures under RICO, but 
rejected the defendant adult bookseller’s 
contention that forfeiture and destruction 
of his nonobscene adult book and film 
businesses violated the prohibitions on prior 
restraints under the First Amendment to 
the U.S. Constitution. In Justice Scalia’s 
concurring opinion he makes the possibly 
prophetic comment that the Court’s conclu- 
sion “that culpability of the owner is essen- 
tial” to a civil forfeiture case would elimi- 
nate the differences between civil and 
criminal forfeitures, other than in the bur- 
den of proof. Austin, 113 S. Ct. at 2814. 
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Attorney Defamation: 
The Proper Standard 


ntil recently, Rule 3-7.1 

of the Rules Regulating 

The Florida Bar prohib- 

ited a complainant or 
witness in a Bar disciplinary proceed- 
ing from disclosing to outside parties 
information relating to that discipli- 
nary investigation. However, in Doe v. 
Supreme Court of Florida and The 
Florida Bar, 734 F. Supp. 981 (S.D. 
Fla. 1990), the court held Rule 3-7.1 
was unconstitutional, reasoning it was 
a violation of the right of free speech 
because it acted as an absolute bar on 
speech without providing alternative 
avenues of expression. This article 
focuses on how Florida courts will 
apply the standards governing defama- 
tion actions in cases filed by attorneys 
for public disclosure of the previously 
confidential Bar disciplinary proceed- 
ings. 


of Review 


by Laurie S. Moss 


Prior to Doe, a complainant enjoyed 
absolute immunity from tort liability 
for defamation because the complaint, 
subject to confidentiality, was never 
made public. As a result of Doe, Rule 
3-7.1 has been amended and now 
provides: “[UJnless otherwise ordered 
by this Court or the referee in proceed- 
ings under this rule, nothing in these 
rules shall prohibit the complainant, 
respondent or any witness from disclos- 
ing the existence of proceedings under 
these rules or from disclosing any 
documents or correspondence served 
on or provided those persons.”! 

This amendment affords a com- 
plainant, as well as any witness to a 
Bar disciplinary proceeding, the oppor- 
tunity to publicly discuss and comment 
upon the matters which gave rise to the 
Bar investigation. 

Because these proceedings are no 
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longer confidential, a complainant no 
longer enjoys absolute immunity and 
an attorney may now bring an action 
for defamation against a complainant 
or witness who discloses the events 
surrounding a Bar disciplinary investi- 
gation.” In fact, as of June 1993, three 
Florida lawyers had filed suits against 
complainants who initiated discipli- 
nary proceedings.? 

Because the events surrounding a 
Bar disciplinary proceeding may now 
be made public, actions against the 
press or media for publishing allega- 
tions made by a complainant may also 
be brought. And although the publish- 
ing of judicial proceedings enjoys abso- 
lute immunity, published defamatory 
allegations, unless true or of pure 
opinion, do not. 

The press does enjoy a qualified 
privilege to report on matters brought 


: 
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out in public proceedings, but there 
exists no qualified privilege to defame 
a private attorney simply by virtue of 
the matter being of public concern. 
Thus, a news story about a quasi- 
judicial bar evidentiary hearing or a 
report of judicial disciplinary action 
against an attorney will enjoy a quali- 
fied privilege only if the report is 
substantially accurate. When the re- 
port of a judicial proceeding is not 
accurate, or not even substantially 
accurate, the report will not fall within 
the privilege.® 

Private citizens in defamation suits 
are subject to the same standards as 
media defendants and must exercise 
reasonable care when making state- 
ments which concern other private 
citizens. When a complainant fails to 
take reasonable steps to ensure the 
accurate reporting of events, liability 
may be imposed. 

Even when a qualified privilege ex- 
ists, defendants can be held liable for 
defamation for the printing of alleged 
defamatory material which is not pure 
expression of opinion. Pure expression 
of opinion exists when facts are set 
forth and the parties to the communica- 
tion are aware of the facts, or assume 
their existence, and the opinion is 
clearly based on those facts.® Courts 
must distinguish between the constitu- 
tionally protected opinion and the non- 
protected misstatement of fact. 

An example of pure opinion can be 
seen in the case of Anton v. St. Louis 
Suburban Newspapers, Inc., 598 S.W. 
2d 493 (Mo. Ct. App. 1980). In that 
case, an attorney sued a newspaper, its 
owner, and publisher for libel for 
printing the following statement in an 
editorial: “[TJhis sleazy slight of hand 
has been the work of [attorney].” The 
court held the statements were opin- 
ions concerning the attorney’s conduct 
relating to the controversy and thus 
were constitutionally privileged when 
facts supporting the opinion were set 
forth.? 

It would appear in order for a 
published statement regarding an at- 
torney’s professional conduct to be 
actionable, the attorney must be falsely 
charged with actual dishonesty, want 
of integrity, or unprofessional conduct.8 
If a complainant were to recite to the 
press or media an accurate account of 
a bar disciplinary proceeding, or if the 
complainant expressed a pure opinion 
as to the attorney’s performance on 
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matters which led to the investigation, 
such as in Anton, the complainant 
should not be found to be acting with a 
defamatory purpose. 

Unlike pure expression, mixed ex- 
pression receives no constitutional pro- 
tection. Mixed expression of opinion 
exists when a statement containing an 
opinion is made and is not based on 
facts set forth or assumed facts, and 
therefore implies existence of some 
other undisclosed facts upon which the 
opinion is based.9 

Statements of fact may be held to 
constitute opinions and thus constitu- 
tionally protected.!° If a statement is 
phrased in terms of apparency or is of 
a kind which normally arises out of a 
legal dispute in which the parties are 
reciprocally attacked and defended in 
the public forums, such as a judicial 
forum, “the statement is less likely to 
be understood as a statement of fact 
rather than as a statement of opin- 
ion.”11 

In Milkovich v. Lorain Journal Co., 
__US.__, 110 S. Ct. 2695 (1990), the 
Supreme Court dealt a blow to the 
press by finding the question of whether 
a statement is one of opinion or fact is 
a jury question. However, the Court 
ensured that “a statement of opinion 
relating to matters of public concern, 
which does not contain provably false 
factual connotations, will receive full 
constitutional protection.’!2 

One consequence of Milkovich is that 
a defendant must endure a lengthy jury 
trial in order to be relieved of liability, 
when before the question of whether 
the statement at issue was a fact or 
opinion could be determined as a mat- 
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ter of law. However, the plaintiff still 
retains the burden of proving the 
falsity of the statements. 

Set forth below are the standards 
applied in defamation cases. The focus 
of this article is how Florida courts may 
apply those standards in defamation 
cases filed by attorneys against com- 
plainants, witnesses, or media defen- 
dants for disclosure of the existence of 
Bar disciplinary proceedings or the 
disclosure of any documents or corre- 
spondence provided by parties to that 
proceeding. !8 

In a defamation action, there are two 
standards of review which are em- 
ployed by the majority of courts in the 
United States. The first standard was 
set forth by the Supreme Court in New 
York Times v. Sullivan, 376 U.S. 254 
(1964), and applies to “public officials.” 
The Court held when a plaintiff in a 
defamation case is a “public official,” 
the plaintiff must show by clear and 
convincing evidence the alleged de- 
famatory statement was published with 
actual malice. Actual malice exists 
when a person acts with knowledge 
that the statement was false or is made 
with reckless disregard of its falsity. 
This standard was extended to “public 
figures” in the case of Curtis Publishing 
Co. v. Butts, 388 U.S. 130 (1967). 

The strict requirements of the actual 
malice standard make it difficult for 
plaintiffs who enjoy “public figure” or 
“public official” status to succeed in a 
defamation case. Furthermore, a defen- 
dant in such a case may avoid liability 
through the use of affirmative defenses 
such as truth, privilege, or immunity. 
The former is a complete defense be- 
cause if a statement is true, or substan- 
tially true, it is not libelous.14 

The second standard applies to plain- 
tiffs who are private citizens. In such 
cases Florida courts follow the holding 
in Gertz v. Robert Welch, 418 U.S. 323 
(1974), and apply a standard of ordi- 
nary negligence. 

In New York Times v. Sullivan, the 
Court held the need to protect the First 
Amendment interest of free speech 
outweighed the public official’s reputa- 
tional interest and chose to employ a 
harsher standard than that of common 
law strict liability. In Butts, the Court 
held because “public figures” are in- 
volved in the resolution of important 
public questions or, by reason of their 
notoriety, are involved in shaping the 
events of society, such persons should 


' 
: 


be subject to this strict standard. 

In contrast, the Gertz negligence 
standard is applied to private citizens 
because matters concerning private 
individuals generally are not matters 
of public concern. The negligence stan- 
dard “recognizes the strength of the 
legitimate state interest in compensat- 
ing private individuals for wrongful 
injury to reputation, yet shields the 
press and broadcast media from the 
rigors of strict liability for defama- 
tion.”15 

Before the correct standard of review 
can be applied in an action by an 
attorney against a complainant or a 
media defendant, a court must deter- 
mine the attorney’s status as private 
citizen, “public figure,” or “public offi- 
cial.” 

A “public official” designation applies 
to those among the “hierarchy of gov- 
ernment employees who have, or ap- 
pear to the public to have, substantial 
responsibility for or control over the 
conduct of government affairs.”!6 The 
defendant must prove the plaintiff's 
“position in government has such ap- 
parent importance that the public has 
an independent interest in the qualifi- 
cations and performance of the person 
who holds it, beyond the general public 
interest in the qualifications and per- 
formance of all government employ- 
ees.”17 

The term “public official” includes 
mayors, judges, candidates for elected 
office, elected officials, appointed offi- 
cials, police officers, and public school 
teachers. These persons have some 
form of control over the conduct of 
governmental affairs. 

The following types of attorneys will 
usually be deemed public officials for 
the purposes of applying the New York 
Times’ standard: county attorneys, Jus- 
tice Department attorneys, assistant 
district attorneys, public defenders, 
county prosecutors, city and township 
attorneys, or attorneys performing simi- 
lar functions.18 

The next class of person to which the 
actual malice standard applies is the 
“public figure” class. “A person can be 
a general public figure only if he is a 
celebrity—his name a household word— 
whose ideas and actions the public in 
fact follows with great interest.) If 
an attorney enjoys “general fame or 
notoriety in the community and perva- 
sive involvement in the affairs of so- 
ciety;’”2° then the attorney is a public 
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personality for all aspects of his or her 
life.21 In addition, a court will look to 
the totality of the attorney’s involve- 
ment in the community and whether 
the attorney holds a position of some 
influence in local affairs.22 

An attorney may be an “all-purpose 
public figure” if he or she previously 
enjoyed “public official” status but no 
longer does so. Such a person is still 
well-known in the community but holds 
no official position. This was demon- 
strated in the case of Lewis v. Coursolle 
Broadcasting of Wisconsin, Inc., 127 
Wis.2d 105, 377 N.W. 2d 166 (1985). 
In Lewis, the plaintiff was an ex-public 
official, a former state legislator out of 
office for three years. The court deter- 
mined Lewis to be a “public figure” for 
all purposes at the time a radio station 
broadcast made an incorrect report 
identifying him as a suspect in a 
notorious extortion case. The court held 
that community-wide fame or notori- 
ety, as compared to statewide or na- 
tional notoriety, was enough to confer 
the status of “public figure” for defama- 
tion purposes, thereby decreasing the 
attorney’s reputational interest. 

In Durham v. Cannan Communica- 
tions, Inc., 645 S.W. 2d 845 (Tex. Civ. 
App. 1982), a Texas court of appeal 
rejected the argument that an attorney 
was a “limited public figure” for pur- 
poses of the controversy which gave 
rise to the defamatory statement. How- 
ever, the court held it was a jury 
question whether the plaintiff/attorney 
could be deemed an “all-purpose public 
figure” as a result his community 
notoriety. 

In Durham, the defendant asserted 


the plaintiff/attorney was involved with 
a club engaged in orgies and prostitu- 
tion. Two months prior to the news 
report, the attorney had concluded his 
appointment as special counsel for a 
court of inquiry investigating alleged 
irregularities in the county’s funding 
management program. Although the 
court found the plaintiff's community- 
wide notoriety could confer “public 
figure” status upon the plaintiff, it held 
he was not a “public official” with 
respect to the news reports surround- 
ing his involvement in the club activi- 
ties since the report did not discuss any 
official capacity, nor was he involved 
in any public controversy at the time 
as to warrant an investigation into his 
personal life.23 

Similarly, in Steere v. Cupp, 226 
Kan. 566, 602 P.2d 1267 (1979), the 
plaintiff/attorney was found not to be 
a “limited public figure” while acting 
as a court-appointed attorney. How- 
ever, he was deemed a “public figure 
for all purposes by virtue of his general 
fame and notoriety in the commu- 
nity;’24 and his prominence as a social 
activist. As an “all-purpose public fig- 
ure” he was subject to the actual malice 
standard because he had the opportu- 
nity to effectively counteract the allega- 
tions and should have expected criti- 
cism on matters of public concern. 

An attorney could also be considered 
a “public figure” for a limited range of 
issues. For instance, if an attorney 
voluntarily injects himself or herself 
or becomes drawn into a particular 
public controversy for a limited pur- 
pose, the actual malice standard will 
apply. As in the case of an “all-purpose 
public figure,” a “limited purpose pub- 
lic figure” assumes “special prominence 
in the resolution of public questions;”25 
thereby decreasing reputational inter- 
est when balanced against the public’s 
need to comment on matters of public 
concern. Newsworthiness of a topic 
alone will not suffice in determining a 
matter to be a public question.26 The 
court must determine “whether a rea- 
sonable person would have expected 
persons beyond the immediate partici- 
pants in the dispute to feel the impact 
of the resolution.”2? 

In Waldbaum v. Fairchild Publica- 
tions, Inc., 627 F.2d 1287 (D.C. Cir. 
1980), the court held that “a person has 
become a public figure for limited 
purposes if he is attempting to have, 
or realistically can be expected to have, 
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a major impact on the resolution of a 
specific public dispute that has foresee- 
able and substantial ramifications for 
persons beyond its immediate partici- 
pants.”28 Thus, essentially private con- 
cerns or disagreements do not neces- 
sarily become public controversies. Un- 
less the issue is being debated publicly 
and has foreseeable and substantial 
ramifications for nonparticipants, it is 
not a public controversy.29 

The court must also look to the extent 
the attorney is involved in the con- 
troversy to determine if the attorney is 
a “limited purpose public figure.” For 
example, in Gertz, the plaintiff was an 
attorney involved in the civil resolution 
of a matter arising out of a much 
publicized criminal trial. He was never 
involved in the criminal proceedings 
and never spoke to the press regarding 
the civil or criminal litigation. The 
Court held that the plaintiff “plainly 
did not thrust himself into the vortex 
of this public issue, nor did he engage 
the public’s attention in an attempt to 
influence its outcome.”*° This, coupled 
with the fact that the civil action was 
not a public question, led the court to 
hold that plaintiff was a private figure 
and therefore not subject to the New 
York Times’ actual malice standard. 

In Ratner v. Young, 465 F. Supp. 386 
(D.C. V.I. 1979), defense attorneys in a 
highly publicized murder trial were 
found to be public figures with respect 
to that issue. The court held that the 
attorneys had: 


injected themselves into the murder trial 
. . . . They were not sought or invited. They 
travelled from New York to the Virgin 
Islands and offered their legal services to 
the defendant in the murder trial free of 


charge. They attempted to influence public 
opinion. They called press conferences. They 
sought support for their case. 


As a result of the attorneys’ actions, 
a letter sent by a private citizen to the 
presiding judge concerning the attor- 
neys’ handling of the case, which was 
later published in a newspaper, was 
deemed protected as First Amendment 
speech as “free and honest criticism” 
of a matter of public concern. 

In the Florida case of Della-Donna 
v. Gore Newspaper Co., 489 So. 2d 72 
(Fla. 1986), the court held an attorney 
involved in a settlement dispute aris- 
ing out of the estate of a deceased 
millionaire was a “limited public fig- 
ure.” In that case, the deceased had 
willed a large sum of money to a local 
university in order to benefit the local 
community. The issue became hotly 
contested and was well-publicized lo- 
cally. The matter was initially a private 
concern. The matter later became pub- 
lic because the disagreement between 
the university’s trustees and the attor- 
ney “obviously impacted the public?”3! 
casting doubt on the view the matter 
was strictly private. The court deter- 
mined the attorney had played a cen- 
tral role in the public controversy and 
was subject to the actual malice stan- 
dard. 

Courts are aware of the consequences 
of being declared a public figure and 
will not lightly assume an attorney’s 
participation in community and profes- 
sional affairs automatically renders 
the attorney a “public figure.” For 
example, the Court in Gertz rejected 
defendant’s argument that the plain- 
tiff, as a lawyer, was an officer of the 
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court and thereby a “public official” for 
purposes of the New York Times’ actual 
malice standard. To date, no court has 
held that a lawyer is a “public official” 
merely because the lawyer swears to 
uphold the Constitution as an officer 
of the court. 

An attorney’s use of the media for 
reporting one’s own judicial proceed- 
ings will not always result in the 
attorney being viewed as a “limited 
public figure,”8? unless the attorney is 
found to have used the press or media 
to influence public opinion toward the 
cause.°3 Consequently, for a plaintiff 
to be considered a limited public figure, 
the court must determine there is a 
public controversy, the plaintiff played 
a sufficiently central role in that con- 
troversy, and the alleged defamation 
arose out of the plaintiff's involvement 
in that controversy.*4 If these factors 
are present, the public’s right to com- 
ment on matters relating to the issues 
which gave rise to the controversy 
outweighs the plaintiffs reputational 
interest, thereby increasing the plain- 
tiffs burden of proof to the actual 
malice standard. This is true because 
“public figure status does not hinge 
upon an individual's preference:”*> As 
the Court in Gertz points out, “it may 
be possible for someone to become a 
public figure through no purposeful 
action of his own.”36 

An attorney may also become an 
“involuntary public figure”; one who is 
directly affected by the actions of public 
officials such as a defendant in a 
criminal case, or one who is drawn into 
a public controversy without the inten- 
tion of doing so.27 When the public’s 
right to be informed on matters of 
public concern outweigh an individual’s 
reputational interest, that person will 
likely be deemed an “involuntary pub- 
lic figure.” 

In Bandelin v. Pietsch, 98 Idaho 337, 
583 P.2d 395 (1977), the plaintiff had 
at one time been prominent in local 
politics, had been a representative in 
the state legislature, was a leading 
attorney, and was well-known through- 
out the county. However, in years prior 
to when the disputed issue arose, he 
had “reverted to the simple small-town 
lawyer he was before he gained notori- 
ety.” Despite the return to simplicity, 
the fact the attorney was appointed by 
the court to handle a probate matter, 
and was subsequently prosecuted for 
contempt in handling the matter, was 


sufficient evidence for the court to 
decide that he was “a pivotal figure in 
the controversy regarding the account- 
ing of the estate that gave rise to the 
defamation” action and the controversy 
was sufficient enough to render him a 
“public figure.” Although the Bandelin 
court conceded that a “public figure” 
can revert back to private figure status, 
the attorney’s desire for personal ano- 
nymity was not enough to preclude him 
from being classified as a “public fig- 
ure” under the New York Times’ actual 
malice standard. 

A private practicing attorney will not 
be deemed a “limited public figure,’ 
however, even for the purposes of 
representing a client on a particular 
issue, unless he or she voluntarily 
assumes the risk of public exposure “by 
thrusting himself into a public con- 
troversy with a view toward influenc- 
ing its resolution.”29 In Littlefield v. 
Fort Dodge Messenger, 614 F.2d 581 
(8th Cir. 1980), an attorney was disci- 
plined by the Iowa State Bar Associa- 
tion for practicing law in violation of 
his probation. The attorney was found 
not to be a “limited public figure” in 
that controversy because he did noth- 
ing to influence public opinion. The 
court reasoned that the public’s inter- 
est should not be the controlling factor 
in considering the public figure/private 
individual determination. 

The Supreme Court of Arkansas has 
held that a misquote in a story 
concerning an attorney’s suspension 
and subsequent taking of the bar was 
a private matter involving a private 
figure.4° 

In Time, Inc. v. Firestone, 424 U.S. 
448 (1976), the plaintiff was a promi- 
nent member of Palm Beach society 
seeking a divorce in the Palm Beach 
court system. Plaintiff held press con- 
ferences during the trial. After the trial 
was over, plaintiff sued Time, Inc., for 
inaccurately reporting the outcome of 
the proceedings. In holding that plain- 
tiff was not an “involuntary public 
figure,’ the Court reasoned that even 
though a controversy may be of interest 
to the public, it is not necessarily a 
public controversy as defined by the 
Court in Gertz. The Court held “dissolu- 
tion of a marriage through judicial 
proceedings is not the sort of ‘public 
controversy’ referred to in Gertz, even 
though the marital difficulties of ex- 
tremely wealthy individuals may be of 
interest to some portion of the reading 
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public’! The plaintiff assumed no 
“special prominence in the resolution 
of public questions.”42 Because plaintiff 
was compelled to use the court system 
to obtain a divorce, the proceeding was 
not a voluntary judicial process which 
usually would encompass a public dis- 
pute. 

Thus, if an attorney is drawn into a 
public forum such as a disciplinary 
proceeding, largely against the attor- 
ney’s will, in order to obtain the only 
redress available or to defend against 
actions brought by the state or by 
others, the attorney will not likely be 
found to be a “limited public figure” for 
that purpose. 

Even if an attorney is found to have 
thrust himself or herself into the fore- 
front of a particular issue and attempts 
to have an impact on and to influence 
the outcome of that controversy, the 
attorney will not always be considered 
a “public figure.” This is illustrated by 
the case of Denny v. Mertz, 100 Wis. 
2d 332, 302 N.W. 2d 503 (Wis. Ct. App. 
1981). In Denny, the court held al- 
though the attorney thrust himself into 
the forefront of a corporate stockholder 
battle, he was not a public figure 
because a stockholders’ battle was not 
a controversy which affected the “gen- 
eral public, or some segment of it in an 
appreciable way.”43 Although the events 
received limited press coverage, the 
court declined to label it a public 
controversy as such a determination 
would impermissibly broaden the class 
of people who must prove actual malice, 
thereby creating a chilling effect on 
stockholders exercising their rights to 
object to corporate management poli- 


cies. 

Similarly, in Peisner v. Detroit Free 
Press, Inc., 364 N.W. 2d 600 (Mich. 
1984), a Michigan court found an 
attorney in a publicized criminal trial 
was a private figure. In Marchiondo v. 
Brown, 98 N.M. 394, 649 P.2d 462 
(1982), a well-known attorney, who was 
also a well-known member of the 
Democratic Party, was found to be a 
private citizen because he did not 
voluntarily inject himself into the con- 
troversy which surrounded the libelous 
statements. 

These cases all follow the precedent 
set forth in Gertz: Unless an attorney 
“thrusts himself into the forefront of a 
particular controversy” with the intent 
to purposefully influence public opinion 
on the matter, the attorney will remain 
a private figure. If, as a result of the 
attorney’s endeavors, the attorney 
achieves general fame or notoriety in 
the community or the public’s interest 
in the matter is so great that the need 
to comment on the matter outweighs 
the plaintiff's reputational interest, the 
attorney will become a “public figure” 
subject to the New York Times’ actual 
malice standard. 


Conclusion 

The amendment to Rule 3-7.1 of the 
Rules Regulating The Florida Bar has 
cleared the way for attorneys to bring 
defamation actions against complain- 
ants or other parties involved in Bar 
disciplinary proceedings, as well as the 
press or media, when matters within 
the scope of the proceedings are dis- 
closed. An attorney may succeed in a 
defamation action when the state- 
ments which gave rise to the cause of 
action are deemed false, not privileged, 
or are not of pure opinion. 

When determining what standard of 
review to apply to such actions, courts 
must determine the plaintiffs status 
as a private citizen, “public figure,” or 
“public official.” Generally, an attor- 
ney, in pursuing his or her profession, 
will always be a private citizen subject 
to the negligence standard in proving 
his or her case. 

If an attorney thrusts himself or 
herself into a public controversy, with 
a view toward influencing its resolu- 
tion, the attorney may very well be- 
come a “limited public figure” subject 
to the New York Times’ actual malice 
standard. In determining whether the 
issue which gave rise to the defamation 
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action is a public controversy, the 
courts must look to whether the out- 
come of the dispute affects the general 
public or some segment of it in an 
appreciable way. If the issue being 
disputed affects nonparticipants, then 
the courts will determine the matter 
to be a public controversy, thus making 
the attorney a “public figure” for the 
limited purpose of that dispute. 

An attorney may be an “involuntary 
public figure” simply by being drawn 
into a matter of public concern. In 
determining whether a plaintiff is an 
“involuntary public figure,’ the court 
must balance the reputational interest 
of the plaintiff against that of the 
public’s right to be informed on matters 
which affect them. When the latter 
interest outweighs the former, the 
plaintiff will be subject to the strict 
requirements of the actual malice stan- 
dard. 

Whether an attorney will be classi- 
fied as a “limited or involuntary public 
figure” will depend upon whether pub- 
lic controversy exists, whether the 
lawyer played a sufficiently central role 
in that controversy, and whether the 
alleged defamation was germane to the 
plaintiffs involvement in the con- 
troversy. 

Both “all-purpose public figures” and 
“public officials” will always be subject 
to the actual malice standard as a 
matter of law. An attorney will be an 
“all-purpose public figure” if the attor- 
ney has at least achieved general fame 
and notoriety statewide, but will likely 
.be determined a “general public figure” 
if the attorney has achieved the same 
in his or her own community. Factors 
in determining when an attorney will 
fall into this category include previous 
public official status, prominence in the 
community as a leader, and wide- 
spread recognition for professional en- 
deavors. An attorney will be a “public 
official” if he or she is a city attorney, 
county attorney, assistant district at- 
torney, Justice Department attorney, 
public defender, county prosecutor, town- 
ship attorney, or an elected public 
official. 

Being classified as a private citizen 
will always benefit an attorney when 
pursuing a defamation action, as the 
Gertz negligence standard does not 
require a showing of actual malice on 
the part of a defendant. An attorney 
must always carefully consider what 
actions will be taken when attempting 


36 THE FLORIDA BAR JOURNAL/MARCH 1994 


to favorably influence public opinion, 
as such actions may later subject the 
attorney to having to prove actual 
malice on the part of a defendant who 
has defamed the attorney.0 
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Jurisdiction Over Foreign- 
Nation Manufacturers 


Tracking the Resurgent “Stream of 


ringing or defending a 
products liability action 
against a manufacturer 
from a foreign country has 
become commonplace in Florida. The 
economic forces shaping the globaliza- 
tion of trade, moreover, will ensure 
that this occurence remains mundane. 
But once the potentially thorny inter- 
national service of process problems 
have been solved,! plaintiffs and de- 
fense counsel are sure to lock horns 
over various statutory and constitu- 
tional jurisdiction issues. Unfortu- 
nately, the courts in this state have 
not consistently applied a clear set of 
principles when making a jurisdictional 
inquiry. If recent decisions from other 
courts reflect the shape of things to 
come in Florida, however, the multi- 
faceted analysis has been simplified in 
one important respect: The “stream of 
commerce” theory is back in vogue. 
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Commerce” Theory 


by Gary A. Magnarini 


Overview of Statutory 
and Constitutional Inquiry 

Whether a products liability action 
is brought in a Florida state or federal 
court, jurisdiction can only be assumed 
if both statutory and constitutional due 
process concerns are satisfied. 

Determining whether there is a statu- 
tory basis for personal jurisdiction will 
most frequently call for an analysis of 
F.S. §48.193.2 When a defective prod- 
uct manufactured abroad injures a plain- 
tiffin Florida, for example, jurisdiction 
can be assumed under §48.193(1)(f)2.3 
Federal courts in diversity actions must 
also apply the state statutory require- 
ments.* If federal subject matter 
jurisdiction exists, however, such as 
where suit is brought against a manu- 
facturer owned by a foreign govern- 
ment, compliance with Florida’s “long- 
arm” statute may not be required.5 

A critical due process concern which 


has essentially been reduced to a statu- 
tory inquiry is whether there must be 
“connexity” between the plaintiffs claim 
and the defendant’s activity within the 
forum. Since the 1984 addition of 
§48.193(2),° a foreign-nation manufac- 
turer’s “substantial and not isolated 
activity” within Florida should subject 
the manufacturer to this forum’s “gen- 
eral jurisdiction” regardless of whether 
the products liability claim “arises from 
that activity”? When the manufac- 
turer engages in acts within Florida 
which are less than “continuous and 
systematic,” on the other hand, a court’s 
“specific jurisdiction” can only be exer- 
cised under §48.193(1) if the claim 
“aris[es] from the doing” of those acts.8 

Once the statutory requirements are 
met, courts must then independently 
analyze whether federal constitutional 
considerations prohibit the assumption 
of jurisdiction. To be sure, the Four- 


Art by Joe McFadden ‘: 


teenth Amendment inquiry is fact 
specific and does not turn on any 
“mechanical” tests.? As a general frame- 
work, however, a two-pronged analysis 
is utilized by the U.S. Supreme Court. 

The first inquiry is whether the 
defendant has established “minimum 
contacts” with the forum state such 
that “he should reasonably anticipate 
being haled into court there”—i.e., a 
foreign-nation manufacturer’s contacts 


with Florida cannot be “random,” “for- 
tuitous,”” or “attenuated; but rather 
they must have a basis in “some act 
by which the defendant purposefully 
avails itself of the privilege of conduct- 
ing activities within the forum State, 
thus invoking the benefits and protec- 
tions of its laws.”!° 

Even if “minimum contacts” are 
found, however, a second inquiry must 
still be made to determine whether the 


‘Trombley Associates, P.A. 


Attorneys and Counselors at Law 


ANNOUNCING THE FORMATION OF 
TROMBLEY & ASSOCIATES, P.A. 


A Law Firm Specializing in Federal and State 
Criminal Investigations, Trials, and Appeals 
and Complex Civil Litigation 


GARY R. TROMBLEY 
SUSAN H. FREEMON 
MARSHA C. MASSEY 
STEPHEN R. KNERLY 


MANUEL M. GARCIA 
OF COUNSEL 


Tampa Theatre Building 
707 North Franklin Street 
Tenth Floor 
Tampa, Florida 33602 
(813) 229-7918 
Facsimile (813) 223-5204 


THE FLORIDA BAR JOURNAL/MARCH 1994 


assertion of personal jurisdiction of- 
fends “traditional notions of fair play 
and substantial justice.” This focus on 
the “reasonableness” of exercising 
jurisdiction over a foreign-nation manu- 
facturer would turn on an evaluation 
of several factors: “the burden on the 
defendant”; “the forum State’s interest 
in adjudicating the dispute”; “the plain- 
tiffs interest in obtaining convenient 
and effective relief”; “the inter[national] 
judicial system’s interest in obtaining 
the most efficient resolution of con- 
troversies”; and “the shared interest 
of the several [nations] in furthering 
fundamental substantive social poli- 
cies.”!1 

While interesting decisions from 
around the country are beginning to 
define the contours of the second prong 
of the federal constitutional test, more 
intriguing is the continued evolution 
of the touchstone minimum contacts 
test. The “stream of commerce” theory— 
a benchmark standard for minimum 
contacts analysis which fell out of favor 
after the Supreme Court issued its 
split decision in Asahi Metal Industry 
Co., Ltd. v. Superior Court of Califor- 
nia, 480 U.S. 102 (1987)—is riding 
high again now that courts are redis- 
covering that plurality opinions do not 
mean that much. 


“Stream of Commerce” Theory 

The U.S. Supreme Court enunciated 
the “stream of commerce” theory in 
World-Wide Volkswagen Corp. v. Wood- 
son, 444 U.S. 286 (1980). In that case, 
a plaintiff injured in an auto accident 
in Oklahoma brought a products liabil- 
ity action there against various defen- 
dants including the retail dealer which 
sold the car to the plaintiff in New 
York, and the regional distributor 
which by contract with the manufac- 
turer only sold its products to dealers 
in New York, New Jersey, and Con- 
necticut. Id. at 287-89. The plaintiff 
produced absolutely no evidence that 
the dealer or distributor had any busi- 
ness contacts with Oklahoma or that 
their products were shipped to or sold 
in that state. Id. at 289. 

Because the regional distributor and 
dealer did not directly or “indirectly, 
through others, serve or seek to serve 
the Oklahoma market,” the Court ruled 
they had insufficient “minimum con- 
tacts” to permit that forum’s assump- 
tion of personal jurisdiction. Jd. at 295. 
While it was certainly forseeable that 


| = 


an automobile marketed and sold in 
New York could “fortuitously” be driven 
to Oklahoma and cause injury there, 
the Court stated that “the forseeability 
that is critical to due process analysis 

. is that the defendant’s conduct and 
connection with the forum State are 
such that he should reasonably antici- 
pate being haled into court there.” Id. 
at 297. More to the point, the 
“unilateral activity of those who claim 
some relationship with a nonresident 
defendant cannot satisfy the require- 
ment of contact with the forum.” Id. 
at 298. 

In determining there was no “pur- 
poseful availment” of the privilege of 
conducting activities within the forum 
state, however, the Court in World- 
Wide carefully distinguished the situ- 
ation in which the sale of a product 
“arises from the efforts of the manufac- 
turer or distributor to serve, directly 
or indirectly” that state’s consumer 
market. Id. at 297. In that scenario, 
the forum state’s assertion of 
jurisdiction over the manufacturer or 
distributor would be reasonable. Id. 
The Court concluded: “The forum State 


does not exceed its powers under the 
Due Process Clause if it asserts per- 
sonal jurisdiction over a corporation 
that delivers products into the stream 
of commerce with the expectation that 
they will be purchased by consumers 
in the forum State.” Id. at 297-98 
(emphasis added). 

Since its establishment as a consti- 
tutional standard, numerous lower 
courts have adopted and applied the 
“stream of commerce” theory to find 
personal jurisdiction over a foreign 
manufacturer whose products have 
caused injury within the forum state. 
As required by World-Wide and its 
progeny, the critical inquiry has been 
whether the forum state and its con- 
sumers were an intended market for 
the manufacturer’s products or whether 
the injured plaintiff or some third party 
“fortuitously” and “unilaterally” 


brought those products into the forum. 

Because a manufacturer stands at 
the top of the chain of distribution, 
however, it receives a direct economic 
benefit when its products reach the 
widest possible consumer market. Ac- 
cordingly, courts have frequently found 
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a foreign manufacturer to have the 
expectation, knowledge, or intent that 
its products reach the forum state’s 
consumer market.!2 

Perhaps the most assured way a 
foreign-nation manufacturer will be 
deemed to have minimum contacts is 
where its products are marketed and 
sold throughout the entire United 
States by an American distributor. 
Since the “stream of commerce” theory 
looks at the “direct or indirect” servicing 
of the forum market, it apparently 
makes little difference to the courts 
whether the distributor is a totally 
unrelated business entity, a wholly or 
partially owned subsidiary, or an “alter 
ego” subject to the manufacturer’s domi- 
nation and control.!% While a formalis- 
tic structuring of distributor relation- 
ships might defeat attempts at piercing 
the manufacturer’s “corporate veil” for 
purposes of attaching vicarious liabil- 
ity, it has heretofore proved unsuccess- 
ful as a means of blocking an American 
court’s assumption of jurisdiction.!4 

As a practical evidentiary matter, 
however, litigants may have a hard 
time showing the amount of products 
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sold or the distribution efforts made to 
any given sitate’s consumers. Due to 
the structure of our federated judicial 
system, this is a critical concern since 
courts can normally only count a defen- 
dant’s contacts with the single forum 
state and not the aggregate of contacts 
a defendant may have with the several 
United States.45 Perhaps in an effort 
to balance the equities of this situation 
whenever a foreign-nation defendant 
is involved, most courts have been 
satisfied with evidence that the manu- 
facturer’s products are distributed 
throughout the entire United States 
and that the forum state’s market is 
not specifically excluded.!® 

While a foreign manufacturer’s prod- 
ucts might find their way into the 
American marketplace under various 
other circumstances, one common sce- 
nario is where component parts are 
manufactured and sold for incorpora- 
tion into the final product which ulti- 
mately causes injury. Unless the com- 
ponent manufacturer additionally 
supplies replacement parts to Ameri- 
can consumers of the final product, it 
may have little or no involvement with 
the U.S. market. Accordingly, under 
the “stream of commerce” theory, the 
courts have had to determine whether 
a manufacturer’s knowledge or expec- 
tation that its parts will be placed into 
a product for international distribution 
also constitutes minimum contacts.!7 


Asahi and the “Stream of 
Commerce Plus” Theory 

In Asahi, the U.S. Supreme Court 
was presented with just such a compo- 
nent-parts situation. In that case, plain- 
tiffs injured in a motorcycle accident 
in California brought suit there against 
various foreign defendants. Asahi, 480 
US. at 105-06. Although the plaintiffs 
settled, a defendant Taiwanese manu- 
facturer of tire tubes continued with its 
indemnity cross-claim against a code- 
fendant Japanese manufacturer of 
valve assemblies which had sold its 
component parts for incorporation into 
the finished tire product. There was 
evidence that the component valve manu- 
facturer was fully aware that the tire 
tubes were distributed in California 
and that a substantial number of tubes 
did in fact reach that state’s market. 
Id. at 106-07. 

Because Asahi involved an indem- 
nity claim between two foreign-nation 
defendants in an American court, the 


case was resolved by the majority of 
the Supreme Court holding it would 
be unreasonable under the second 
prong of the due process inquiry to 
subject the Japanese component manu- 
facturer to the personal jurisdiction of 
a California state court. Jd. at 113-16. 

Justice O’Connor, the author of the 

majority decision, however, also penned 
a four-vote plurality opinion which con- 
cluded that the Japanese component 
manufacturer did not have “minimum 
contacts” with California. Justice O’Con- 
nor attempted to modify the World- 
Wide test by requiring “something 
more” than a manufacturer’s aware- 
ness of its products’ entry into the 
forum state’s market. Id. at 111. The 
plurality opinion theorized: 
The placement of a product into the stream 
of commerce, without more, is not an act of 
the defendant purposefully directed toward 
the forum State. Additional conduct of the 
defendant may indicate an intent or pur- 
pose to serve the market in the forum State, 
for example, designing the product for the 
market in the forum State, advertising in 
the forum State, establishing channels for 
providing regular advice to customers in the 
forum State, or marketing the product 
through a distributor who has agreed to 
serve as the sales agent in the forum State. 
Id. at 112. 

But in a concurring opinion which 
equally garnished four votes, Justice 
Brennan concluded that, even without 
any additional showing, the component 
valve manufacturer’s awareness of its 
products’ presence in California consti- 
tuted minimum contacts under the 
“stream of commerce” theory. In call- 
ing for the preservation of the Court’s 
prior holding in World-Wide, Justice 
Brennan reemphasized: 

The stream of commerce refers not to unpre- 
dictable currents or eddies, but to the regu- 
lar and anticipated flow of products from 
manufacture to distribution to retail sale. 
As long as a participant in this process is 
aware that the final product is being mar- 
keted in the forum State, the possibility of 
a lawsuit there cannot come as a surprise. 
Id. at 117.18 

Undoubtedly influenced by the bot- 
tom-line “no jurisdiction” holding of 
Asahi, many state and federal courts 
were quick to apply Justice O’Connor’s 
so-called “stream of commerce plus” 
theory. And truthfully, the activities 
and conduct to be analyzed under this 
new test are the same ones courts 
would normally scrutinize and base 
their decisions upon when using the 
World-Wide “stream of commerce” test. 
Even under the “plus” theory, for ex- 
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ample, courts continue to liberally find 
minimum contacts whenever a foreign- 
nation manufacturer’s products are dis- 
tributed by some entity throughout the 
United States.!9 Considering that the 
two theories can produce opposite re- 
sults under some scenarios, however, 
many courts are finding it necessary 
to determine the true precedential value 
of the Asahi plurality opinion. 


Asahi’s Limited 
Precedential Value 

Whereas many courts seemed intent 
on burying the “stream of commerce” 
theory in the immediate aftermath of 
Asahi, a barrage of recent cases not 
only suggests that the theory is alive 
and kicking, but that it is the “plus” 
theory which might be on its last leg. 
While the Asahi plurality opinion un- 
deniably reflected a shift in the Court’s 
attitude toward jurisdiction, the “plus” 
theory only drew four votes and has 
no binding precedential effect. For that 
reason, numerous courts are reestab- 
lishing the supremacy of the “stream 
of commerce” theory. 

Indeed, the Asahi “plus” test is being 
rejected in at least two different man- 
ners. The more direct method is to 
straight out proclaim World-Wide’s 
“stream of commerce” theory to be 
constitutionally binding. This option 
was chosen by the Seventh Circuit 
Court of Appeals in Dehmlow v. Austin 
Fireworks, 963 F.2d 941 (7th Cir. 1992): 
Because the Supreme Court established the 
stream of commerce theory, and a majority 
of the Court has not yet rejected it, we 
consider that theory to be determinative. 
We may not depart from Court precedent 
on the basis of a belief that present Su- 
preme Court Justices would not readily 
agree with past Court decisions. 

Id. at 947. 

Given that the “stream of commerce” 
theory was set forth in dicta, however, 
the “safer” route for courts is merely 
to adhere to that theory as previously 
adopted and applied in their jurisdic- 
tions. As stated by the Fifth Circuit 


Court of Appeals in Irving v. Owens- 


Corning Fiberglas Corp., 864 F.2d 383 
(5th Cir.), cert. den., 493 U.S. 823 
(1989), for example: “Because the 
Court’s splintered view of minimum 
contacts in Asahi provides no clear 
guidance on this issue, we continue to 
gauge [a defendant’s] contacts with 
Texas by the stream of commerce stan- 
dard as described in World-Wide 
Volkswagen and embraced in this cir- 


aM 


cuit.” Id. at 386.29 

But while nationally it appears that 
the “plus” theory is in retreat and the 
“stream of commerce” theory on the 
rise again, litigants in Florida will 
apparently have to grapple with both 
theories until one of them is firmly 
rejected. 


Florida State 
and Federal Caselaw 

An examination of Florida caselaw 
reveals an inconsistent use and appli- 
cation of the “stream of commerce” 
theory. 

On the federal side, the 11th Circuit 
Court of Appeals and Florida’s federal 
district courts have never truly ac- 
cepted the “stream of commerce” the- 
ory.2! In Murante v. Pedro Land, Inc., 
761 F. Supp. 786 (S.D. Fla. 1991), for 
example, a district court was only will- 
ing to admit that “some version of a 
‘stream of commerce’ theory may be 
constitutionally sufficient.” Id. at 791. 
Moreover, in the wake of the splintered 
Asahi decision, the court of appeals’ 
current position is to recognize an 
uncertainty in the state of the law but 
then for safety’s sake to apply the more 
stringent “plus” test.22 

On the state side, although Florida’s 
courts have adopted the “stream of 
commerce” theory and have yet to find 
it limited by Asahi, it is wholly unclear 
whether that theory is being correctly 
applied. 

To be sure, the Florida Supreme 
Court embraced the World-Wide dicta 
in the landmark decision of Ford Motor 
Co. v. Atwood Vacuum Machine Co., 
392 So. 2d 1305 (Fla.), cert. den., 452 
U.S. 901 (1981). In that case, the court 
found a foreign component-manufac- 


turer to have minimum contacts with 
Florida since it sold its parts to an auto 
manufacturer which then distributed 
the final products nationwide. Id. at 
1310-13. But while subsequent appel- 
late court opinions have never really 
questioned the applicability of the 
“stream of commerce” theory, their 
analyses not only focus on whether the 
foreign defendant knew Florida was 
an intended market, but on whether 
the defendant’s contacts with this state 
were “continuous and systematic.” 

The first inquiry into whether there 
was actual or constructive knowledge 
of the product’s marketing to Florida’s 
consumers is obviously appropriate and 
has produced rational results.23 That 
many decisions also require the defen- 
dant to engage in “continuous and 
systematic” activity within Florida, how- 
ever,?4 appears to be inappropriate and 
to run contrary to established caselaw 
holding that lesser activity, when pur- 
posefully directed at the forum, can 
create jurisdiction.2° 

Indeed, this latter point was quite 
elaborately made in Lacy v. Force V 
Corp., 403 So. 2d 1050 (Fla. 1st DCA 
1981), a case involving a single sale of 
printing equipment with delivery into 
Florida. Consistent with decisions ema- 
nating from the U.S. Supreme Court 
itself,26 Lacy correctly held that even 
“a single act may, depending upon the 
character or quality of the contact, 
subject [a] foreign corporation or non- 
resident to the jurisdiction of Florida 
courts.” Id. at 1053.27 

One lengthy appellate decision which 
deals with a foreign-nation manufac- 
turer appears to misapply the constitu- 
tional standards. In Maschinenfabrik 
Seydelmann v. Altman, 468 So. 2d 286 


(Fla. 2d DCA), rev. den., 476 So. 2d 672 
(Fla. 1985), the court found a German 
manufacturer of meat grinders not to 
have minimum contacts with Florida, 
even though its American distributor 
was exclusively selling its products in 
the United States for 22 years and who 
in fact sold 23 grinders in Florida for 
some $750,000. Id. at 288-89. The 
court opined that the German manu- 
facturer could not be amenable to 
jurisdiction everywhere its distributor 
“unilaterally” decided to make a sale. 
Id. at 290. 

As numerous cases from other juris- 
dictions have made clear, however, a 
foreign manufacturer cannot hide be- 
hind its American distributor. The 
“unilateral activity” which is relevant 
is that of the plaintiff or a wholly 
unrelated third party; it is certainly 
not that of a distributor who purpose- 
fully markets the manufacturer’s prod- 
ucts in the forum.?8 


Conclusion 

The constitutional minimum contacts 
analysis is but one segment of a multi- 
step inquiry which should ensure that 
only foreign-nation manufacturers with 
purposeful marketing ties to Florida 
are subject to this state’s judicial author- 
ity. Notwithstanding that the “stream 
of commerce” theory has lost some 
support within the U.S. Supreme Court, 
numerous lower courts are opting for 
a continued adherence to that theory. 
Florida’s state and federal courts, how- 
ever, have yet to take a definitive stand 
on the issue. 

Although the jurisdictional inquiry 
is necessarily fact-intensive and pre- 
cludes the use of any bright line tests, 
this author believes the “stream of 
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commerce” theory is useful for its focus 
on whether a foreign manufacturer 
expects its products to reach Florida’s 
buyers. While defendants should not 
be amenable to jurisdiction solely be- 
cause one of their products ends up 
here, they ought to be subject to Flor- 
ida’s judicial power whenever they know- 
ingly benefit from their products’ dis- 
tribution to this state’s consumer 
market. Especially considering Flor- 
ida’s commitment to capping defen- 
dants’ liability to the level of their 
fault, it is imperative that all poten- 
tially responsible parties be brought 
to this state’s judicial bargaining ta- 
bles so that damages may be fairly and 
equitably apportioned.29 

For these reasons, Florida’s state 
and federal courts should reaffirm or 
formally adopt the “stream of com- 
merce” theory. Until that happens, 
however, litigants are well advised to 
gather a wide range of evidence 
concerning a foreign manufacturer’s 
design processes, marketing, advertis- 
ing, distribution system, customer sup- 
port services, numerical sales, and any 
other activity which proves or dis- 
proves that the manufacturer is di- 
rectly or indirectly servicing this fo- 
rum’s consumer market.0 
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14 See Warren v. Honda Motor Co., Ltd., 
669 F. Supp. 365, 368-70 (D. Utah 1987) 
(“Theories of agency or piercing the corpo- 
rate veil are corporate law theories that do 
not necessarily apply in a jurisdictional 
inquiry.”). 

15 See Asahi Metal Industry Co., Ltd. v. 
Superior Court of California, 480 U.S. 102, 
at 113 (1987). 

16 See In re Perrier Bottled Water Litiga- 
tion, 754 F. Supp. 264, 268 (D. Conn. 1990); 
Copiers Typewriters Calculators v. Toshiba 
Corp., 576 F. Supp. 312, 319-20 (D. Md. 
1983). 

17 See Rockwell International Corp. v. 
Costruzioni Aeronautiche Giovanni Agusta, 
S.p.A., 553 F. Supp. 328, 331-32 (E.D. Pa. 
1982). 

18 Justice Stevens also filed a concurring 
opinion joined by two justices who sup- 
ported Brennan’s “stream of commerce” the- 
ory in which Stevens stated that a mini- 
mum contacts analysis should take into 
account “the volume, the value, and the 
hazardous character of the components.” 
Asahi, 480 U.S. at 122. 

19 E.g., Tobin v. Astra Pharmaceutical 
Products, Inc., 993 F.2d 528, 542-44 (6th 
Cir. 1993) (Dutch manufacturer’s drug sold 
by independent distributor); Abel v. Montgom- 
ery Ward Co., Inc., 798 F. Supp. 322, 326-28 
(E.D. Va. 1992) (Taiwanese manufacturer’s 
bicycles sold by retail corporation). 

20 Accord Editorial Musical Latino Ameri- 


Gary A. Magnarini is an associate 
at the appellate law firm of Hicks, 
Anderson & Blum in Miami. He 
received his M.I.M., with distinction, 
from the American Graduate School 
of International Management in 
1985; his J.D., cum laude, from 
Marquette University in 1988; and 
his LL.M., first class honors, in 
international law from Cambridge 
University, England, in 1989. Mr. 
Magnarini clerked for Chief Justice 
Nathan S. Heffernan of the Wiscon- 
sin Supreme Court in 1990-91. 


44 THE FLORIDA BAR JOURNAL/MARCH 1994 


| / » | 


cana v. Mar Intern., 829 F. Supp. 62, 66 
(S.D. N.Y. 1993); Haedike v. Kodiak Re- 
search, Ltd., 814 F. Supp. 679, 683-84 (N.D. 
Ill. 1992); DeMoss v. City Market, Inc., 762 
F. Supp. 913, 918 (D. Utah 1991); Melia v. 
Les Grands Chais de France, 135 F.R.D. 28, 
34 (D. RI. 1991); Curtis Mgt. Group v. 
Academy of Motion Picture Arts, 717 F. 
Supp. 1362, 1369 (S.D. Ind. 1989); Western 
Helicopters, Inc. v. Rogerson Aircraft Corp., 
715 F. Supp. 1486, 1490 (D. Ore. 1989); 
Wessinger v. Vetter Corp., 685 F. Supp. 769, 
775-77 (D. Kan. 1987); Hall v. Zambelli, 669 
F. Supp. 753, 755-56 (S.D. W.Va. 1987); 
Showa Denko K.K. v. Pangle, 414 S.E. 2d 
658, 662 (Ga. App. 1991); Stanek v. A.P.I., 
Inc., 474 N.W. 2d 829, 833-34 (Minn. App. 
1991), cert. den., 112 S. Ct. 1603 (1992); Cox 
v. Hozelock, Ltd., 411 S.E. 2d 640, 644 (N.C. 
App.), rev. den., 414 S.E. 2d 752 (N.C.), cert. 
den., 113 S. Ct. 78 (1992). 

21 See Banton Industries, Inc. v. Dimatic 
Die & Tool Co., 801 F.2d 1283, 1284-86 
(11th Cir. 1986); Tomashevsky v. Komori 
Printing Machinery Co., Ltd., 715 F. Supp. 
1562, 1564-67 (S.D. Fla. 1989). 

22 See Vermeulen, 985 F.2d at 1548; Mor- 
ris, 843 F.2d at 493 n.5. 

23 See Louis Winer v. San Francisco Mer- 
cantile, 501 So. 2d 171, 173-74 (Fla. 4th 
D.C.A. 1987) (component-manufacturer’s 
knowledge that its ribbon will be incorpo- 
rated into nightgowns and sold in Florida 


inferred from long-term relationship with 
nightgown manufacturer); S.G.A. Scientific 
v. Rhodes, 474 So. 2d 425, 427 (Fla. 1st 
D.C.A. 1985) (component glass-handler’s 
knowledge that final tanker product will 
be sold in Florida inferred from actual 
presence of products in state); Pennington 
Grain & Seed v. Murrow Bros. Seed Co., 
Inc., 400 So. 2d 157, 158-60 (Fla. 1st D.C.A. 
1981) (supplier’s knowledge that seed would 
be resold in Florida inferred from circum- 
stances of sale and delivery of seed to 
Florida); see also McHugh v. Kenyon, 547 
So. 2d 318, 319 (Fla. 4th D.C.A.), rev. den., 
557 So. 2d 866 (Fla. 1989) (jurisdiction over 
Taiwanese manufacturer found where 6,000 
ladders marketed in Florida over five-year 
period); Kravitz v. Gebrueder Pletscher, 442 
So. 2d 985, 986-87 (Fla. 3d D.C.A. 1983) 
(jurisdiction over Swiss bike rack manufac- 
turer found where racks distributed in Flor- 
ida); Phoenix Trimming, Inc. v. Mowday, 
431 So. 2d 198, 200 (Fla. 4th D.C.A.), rev. 
den., 440 So. 2d 352 (Fla. 1983) (jurisdiction 
over webbing supplier not found where 
supplier did not know purchaser would 
incorporate webbing into hot air balloons 
and there was no evidence that balloons 
were distributed in Florida); Sanchez v. 
Laribee Machine Co., Inc., 409 So. 2d 1064, 
1065-66 (Fla. 3d D.C.A. 1981), rev. den., 417 
So. 2d 329 (Fla. 1982) (jurisdiction over 
machine manufacturer found where 1.5 per- 


cent of its sales were attributable to Florida 
customers). 

24 See Louis, 501 So. 2d at 173-74; S.G.A., 
474 So. 2d at 427; Phoenix, 431 So. 2d at 
201-02. 

25 See Morris, 843 F.2d at 491-92 n.2; 
Pesaplastic, 750 F.2d at 1522; Prentice, 779 
F. Supp. at 582; John, 670 F. Supp. at 347; 
see also National Enquirer, Inc. v. News 
Group News, Ltd., 670 F. Supp. 962, 967 
(S.D. Fla. 1987). 

26 See McGee v. International Life Ins. 
Co., 355 U.S. 220 (1957). 

27 Accord JCB, Inc. v. Herman, 562 So. 
2d 754 (Fla. 3d D.C.A. 1990); Law Offices 
of Evan I. Fetterman v. Inter-Tel, Inc., 480 
So. 2d 1382, 1385-86 (Fla. 4th D.C.A. 1985); 
A.J. Sackett and Sons Co. v. Frey, 462 
So. 2d 98, 99 (Fla. 2d D.C.A. 1985) 
(foreign manufacturer’s single sale of 
defective product can create jurisdic- 
tion). 

28 But cf. Relco Shoe Mach., Ltd. v. 
Gonzalez, 559 So. 2d 1251, 1252 (Fla. 3d 
D.C.A. 1990) (Canadian corporation which 
arranged for sale and shipment of machine 
from Taiwan to injured plaintiffs employer 
in Florida had insubstantial contacts). 

29 See Fabre v. Marin, 623 So. 2d 1182 
(Fla. 1993) (whether a defendant is 
amenable to suit or not, its fault in causing 
accident must be considered in apportion- 
ment of damages). 
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LAW THE CASE 
REVISITED 


by Raymond T. (Tom) Elligett, Jr., and 


hen the “law of the 

case” doctrine applies 

to an issue, the lower 

court cannot revisit the 
issue. This article addresses when the 
law of the case applies to an issue. It 
also analyzes the circumstances under 
which the appellate court may deviate 
from the law of the case as announced 
in a prior appeal. 


The Conflict 

Our 1985 article on law of the case! 
identified a conflict in the decisions 
applying the law of the case doctrine: 
Whether the law of the case precluded 
a lower court from addressing any 
issue which could have been raised and 
considered on an appeal, or only those 
issues which were actually presented 
and considered. 

At the time of the prior article, the 
Florida Supreme Court’s most recent 
pronouncement provided that “the doc- 
trine of law of the case is limited to 


Charles P. Schropp 


rulings on questions of law actually 
presented and considered on a former 
appeal.” U.S. Concrete Pipe Company 
v. Bould, 437 So. 2d 1061 (Fla. 1983). 
This followed an earlier decision, Greene 
v. Massey, 384 So. 2d 24, 27 (Fla. 
1980), in which the court had held that 
a lower court “may in subsequent pro- 
ceedings pass on issues which have not 
necessarily been determined or become 
law in the case.” 

Prior to the 1983 decision in Bould 
(and the 1980 decision in Greene), the 
Florida Supreme Court had appeared 
to announce a contrary rule in Airvac, 
Inc. v. Ranger Insurance Co., 330 So. 
2d 467 (Fla. 1976). In Airvac, the trial 
court had denied the defendant’s re- 
quest to amend its answer. The plain- 
tiff lost at trial and successfully ap- 
pealed the verdict. The trial court again 
refused to allow the defendant to 
amend, citing law of the case. In an 
appeal following the second trial, the 
Supreme Court held that the defen- 
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dant’s failure to cross-appeal the denial 
of its motion to amend waived any 
objection to the trial court’s first de- 
nial, precluding amendment after the 
first appeal.? 

The prior article identified district 
court opinions that had followed each 
of these holdings and attempted to 
trace the historical developments that 
may have led to the holdings in these 
apparently conflicting decisions.? This 
article traces the development of law 
of the case since 1985, both in the 
Supreme Court and the district courts 
of appeal. 

The 1985 article observed that there 
were other formulations of the law of 
the case doctrine, although these for- 
mulations could arguably be reconciled 
with U.S. Concrete. For example, some 
cases simply state that the law of the 
case applies to issues which have been 
considered on a prior appeal, without 
stating whether it is limited to issues 
actually considered, or that the doc- 
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trine applies to any issue which could 
have been considered. 

Other decisions state that law of the 
case applies “when a point which was 
not discussed in an appellate opinion 
is necessarily determined by the opin- 
ion.” This line of cases is also reconcil- 
able with U.S. Concrete and its prog- 
eny because issues which necessarily 
have been determined by the decision 
are presumably a subset of the issues 
presented and considered by the appel- 
late court (even though they may not 
have been explicitly addressed in the 
written opinion). 

e The Florida Supreme Court—The 
Supreme Court has not cited Airvac or 
U.S. Concrete with respect to their law 
of the case holdings since issuing those 
opinions. In 1984, the court did cite 
Greene v. Massey, but only in support 
of stating that all points of law which 
have been adjudicated become law of 
the case (without specifically addressing 
the effect of an appeal on points which 
had not been adjudicated).® 

In 1991, the Supreme Court ad- 
dressed law of the case in Wells Fargo 
Armored Services Corporation v. Sun- 
shine Security and Detective Agency, 
Inc., 575 So. 2d 179 (Fla. 1991). The 
court did not comment on or cite to 
Airvac, U.S. Concrete, or Greene v. 
Massey. Instead, the Supreme Court 
held that “the law-of-the-case doctrine 
was meant to apply to matters litigated 
to finality, not to matters that remain 
essentially unresolved due to the erro- 
neous ruling of a lower court.”” 

Wells Fargo involved an appeal from 
a default judgment in which the dis- 
trict court reversed on the ground the 
complaint had not stated a cause of 
action (and rejected the other grounds 
urged for reversal). On remand, the 
trial court dismissed the original com- 
plaint and then dismissed the amended 
complaint based on the statute of limi- 
tations. 

The district court affirmed the dis- 
missal based on the law of the case 
doctrine. The Supreme Court in turn 
reversed, holding, based on the quote 
above, that the effect of reversing the 
default judgment was to return the 
case to the trial court as though the 
erroneous ruling never had been made. 

Wells Fargo at first blush appears 
to conflict with Airvac, which held that 
the law of the case precluded an amend- 
ment after an appeal. However, there 
are procedural differences between the 


“The law-of-the-case 
doctrine was meant 
to apply to matters 
litigated to finality, 
not to matters that 
remain essentially 
unresolved due to 
the erroneous ruling 
of a lower court” 


cases, although it is questionable 
whether those differences should sup- 
port a different result. In Airvac, the 
original denial of leave to amend the 
answer occurred prior to the first ap- 
peal and, therefore, at least theoreti- 
cally, could have been the subject of a 
cross-appeal by the successful party in 
the trial court. In Wells Fargo, how- 
ever, the need for leave to amend did 
not even arise until the appellate court 
ruled the original complaint failed to 
state a cause of action and the sub- 
stance of the proposed amendment there- 
fore could not have been considered in 
the first appeal. 

To harmonize the cases on this basis, 
however, is problematic. First, this 
interpretation would conflict with the 
Bould holding that law of the case is 
limited to rulings actually presented 
and considered on a prior appeal, not 
those which could have been raised. 
Second, this interpretation would re- 
quire a successful party to cross-appeal 
every unfavorable interlocutory ruling 
out of fear that these rulings would 
become set in stone under law of the 
case doctrine if the underlying judg- 
ment were reversed. This would entail 
not only a massive potential waste of 
judicial resources, but also deprive a 
trial court of the flexibility to recon- 
sider interlocutory orders it would nor- 
mally possess in the absence of an 
intervening appeal. 

Interlocutory rulings or judgments 
entered during the litigation (either 
pretrial or during trial) remain under 
the trial court’s control during the 
action and can be modified by the trial 
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court. If, because of the reversal of the 
final judgment, a matter is not “liti- 
gated to finality,’ then these pretrial 
rulings arguably “remain essentially 
unresolved due to the erroneous ruling 
of a lower court.”8 

Holder v. Keller Kitchen Cabinets, 
610 So. 2d 1264 (Fla. 1992), held that 
law of the case did not apply to a 
compensation claim that was prema- 
ture at the time of the prior proceed- 
ings and, therefore, was not adjudi- 
cated.? Perhaps more significant was 
the court’s citation to a section from 
Fla. Jur. 2d which, within that section, 
states “the doctrine of the law of the 
case may be invoked by either party 
as to the questions that were actually 
considered and decided on a former 
appeal involving the same action.”!° 

In sum, the Florida Supreme Court 
has not specifically addressed the con- 
flict between Airvac and U.S. Concrete. 
However, its latest pronouncements in 
Wells Fargo and Holder appear to sup- 
port its more recently expressed prefer- 
ence for a narrow view of law of the 
case which it described in U.S. Con- 
crete and Greene v. Massey. 

e The First District—Two First Dis- 
trict cases in 1983 held that law of the 
case was limited to questions actually 
presented and considered in the former 
appeal.!! In 1986, Barry Hinnant, Inc. 
v. Spotswood, 481 So. 2d 80, 82 (Fla. 
1st DCA 1986), held that the doctrine 
of law of the case “applies to questions 
that were actually considered and de- 
cided on a former appeal involving the 
same action.” 

However, in 1987, a First District 
opinion held a party could not raise 
any issues which either were or could 
have been raised on a prior appeal and 
cited U.S. Concrete, apparently mis- 
reading it.12 

In a 1990 opinion that anticipated 
Wells Fargo, the First District rejected 
the argument that a prior judgment 
on visitation had become “res judicata” 
after a prior appeal. The first appeal 
had focused on a final judgment which 
had terminated parental rights and did 
not specifically pass on the moot visita- 
tion issue.}3 

In 1993, the First District cited Wells 
Fargo in holding the law of the case did 
not apply to an issue not raised or 
litigated by the parties in a prior 
appeal. 14 

e The Second District—In 1984, the 
Second District cited Airvac in holding 


the plaintiffs could not seek an element 
of damages in a new trial when they 
had not cross-appealed the trial court’s 
denial of those damages. Wroton v. 
Wash-Bowl, Inc., 456 So. 2d 967 (Fla. 
2d DCA 1984). 

A 1990 decision cited Greene in hold- 
ing “since that issue was previously 
adjudicated, it is the law of the case.”15 
Another 1990 decision cited U.S. Con- 
crete and applied law of the case when 
the appellant had raised the “precise 
issue” in a prior cross-appeal. The 
court did not discuss the scope of law 
of the case beyond citing U.S. Concrete 
and noting the issue had been raised. 
The opinion also cited a Third District 
case discussed below which had relied 
on the broader view of law of the case 
in Airvac.'" 

In 1991, the Second District held 
“the doctrine of the law of the case 
applies to issues that were actually 
considered and decided on a former 
appeal involving the same action.” Two 
M Development Corporation v. Mikos, 
578 So. 2d 829, 830 (Fla. 2d DCA 
1991). Two M cited the First District’s 
decision in Barry Hinnant. 

In Two M, the landowner challenged 
a tax assessment, arguing the property 
was not substantially complete and, 
therefore, the assessment was exces- 
sive. The landowner also asserted that 
even if the property were substantially 
complete, the assessment was still ex- 
cessive. The trial court had ruled the 
units were not complete, and the tax- 
ing authority successfully appealed. 
The Second District held the initial 
appeal was not law of the case on the 
taxpayer’s second argument that the 
assessments were excessive even if the 
units were substantially complete (an 
issue that had not been considered and 
decided in the trial court before the 
first appeal).18 

In 1991, White Sands, Inc. v. Sea 
Club V. Condominium Association, Inc., 
591 So. 2d 286 (Fla. 2d DCA 1991), 
review denied, 599 So. 2d 1279 (Fla. 
1992), addressed an appellate court’s 
authority to reconsider and reverse a 
prior ruling that is law of the case (a 
subject discussed below). The court 
concluded by stating that it would 
consider the point because the trial 
court had never reached that issue 
prior to the first appeal, so that there 
was no opportunity to raise the issue 
in the prior appeal. 

The following year in State v. Ar- 


duengo, 609 So. 2d 651 (Fla. 2d DCA 
1992), the Second District cited Wroton 
in stating that its prior holding estab- 
lished the law of the case. However, 
the court explained that it had decided 
the specific issue presented in the 
second appeal in the prior appeal. 

e The Third District—In Valsecchi 
v. Proprietors Insurance Co., 502 So. 
2d 1310, 1311 (Fla. 3d DCA 1987), the 
court cited Airvac when stating the law 
of the case applies to an issue which 
could have been, but was not raised. 

In Valsecchi, the prior appeal had 
dealt with a choice of law question 
which the parties had presented as a 
choice between Florida or North Caro- 
lina law. After losing, one of the parties 
attempted to argue that Massachu- 
setts law should have been considered. 
It was in this context the court stated 
that the law of the case applied to this 
issue which could have been raised. 
Thus, in Valsecchi the precise issue 
was considered, and the party simply 
did not make one of its arguments. 
This differs from a broader application 
in which the issue was never raised or 


considered. 

In Behar v. Jefferson National Bank, 
519 So. 2d 641 (Fla. 3d DCA 1987), the 
court cited the Second District’s deci- 
sion in Wroton and other cases in 
holding that its affirmance in a prior 
appeal foreclosed the defendant “from 
presenting defenses which could have 
been raised in a prior appeal.” The 
prior appeal had been taken on the 
defendant’s motion to set aside a de- 
fault, and the defendant had not ar- 
gued that the complaint failed to state 
a cause of action. The Third District’s 
opinion in the second appeal, although 
not citing Valsecchi, is consistent in 
result: The appellant in the initial 
appeal had failed to present an argu- 
ment on the precise issue before the 
appellate court. 

The Third District did cite Valsecchi 
in a case in which the court described 
it as holding that the law of the case 
applies when an issue is framed differ- 
ently on the second appeal.!® More 
interestingly, the Third District also 
cited Valsecchi in a case in which it 
cited and applied the rule in U.S. 
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Concrete. 

In Bakker v. First Federal Savings 
and Loan Association of Hammonton, 
575 So. 2d 222, 224 (Fla. 3d DCA 
1991), the court quoted from U.S. Con- 
crete that “the doctrine of law of the 
case is limited to rulings on questions 
of law actually presented and consid- 
ered on a former appeal.” The court 
footnoted the argument of one of the 
parties who sought to rely on Valsecchi 
by observing that the issues presented 
in the later motion were not issues 
which could have been raised in the 
prior appeal, nor had they been decided 
in that appeal by implication. 

Thus, the Third District was able to 
distinguish the facts in the Valsecchi 
case where it had relied on Airvac. 
Still, it came close in Bakker to recog- 
nizing a conflict between its statement 
in Valsecchi and the Florida Supreme 
Court’s most recent pronouncement on 
law of the case in U.S. Concrete. 

e The Fourth District—The Fourth 
District has frequently cited Airvac 
and similar decisions applying law of 
the case to issues which were not 
raised or decided.?° 

In 1991, the Fourth District cited the 
Supreme Court’s holding in Wells Fargo 
that law of the case did not apply to 
matters that remain unresolved due 
to the erroneous ruling of a lower 
court.2! 

In another 1991 decision, the Fourth 
District cited U.S. Concrete, but did so 
in barring a claim that a party had not 
cross-appealed in a prior appeal. 
Stutzke v. Kohl, 576 So. 2d 356, 358 
(Fla. 4th DCA 1991). In Stutzke, the 
plaintiff appealed some of the counts 
of his complaint after the trial court 
entered summary judgment on all of 
the counts. The Fourth District re- 
versed the summary judgment in the 
first appeal, and the case then went to 
trial. In the second appeal, the Fourth 
District held the plaintiff should not 
have been permitted to submit one of 
his claims to the jury which he had not 
appealed and obtained a reversal in the 
initial appeal. 

In Ciffo v. Public Storage Manage- 
ment, Inc., 622 So. 2d 1053 (Fla. 4th 
DCA 1993), the court quoted one of its 
earlier decisions which quoted Valsec- 
chi and the Airvac approach to law of 
the case. The court then noted that 
“there are also cases holding that ‘a 
judgment of reversal is not necessarily 
an adjudication by the appellate court 


of any [issues] other than the questions 
. . . decided?” The court cited a 1958 
Florida Supreme Court decision?? and 
gave a “see also“ cite to U.S. Concrete. 

Ciffo arose when the plaintiff had 
previously appealed a summary judg- 
ment against her. The Fourth District 
had reversed that summary judgment 
on specific grounds and remanded for 
further proceedings. The plaintiff took 
a voluntary dismissal and then filed a 
second lawsuit based upon the same 
underlying cause of action. The defen- 
dant obtained a summary judgment in 
the second action by arguing that one 
of the grounds for the summary judg- 
ment of the first action had not been 
appealed by the plaintiff and, thus, 
was left undisturbed by the affirmance. 
The majority reversed, stating it could 
not determine whether, in the prior 
appeal, it had impliedly affirmed or 
impliedly reversed the lower court’s 
conclusion on that standing issue. 

The dissent discussed Airvac and its 
progeny at length, and noted that 
“where appellate proceedings result in 
a reversal, application of the doctrine 
of law of the case has a somewhat 
narrower scope.” However, the dissent 
did not cite or attempt to reconcile the 
statement in U.S. Concrete. 

e The Fifth District—Shortly after 
its inception, the Fifth District cited 
Airvac and the broader preclusion rule 
of the law of the case in Marine Mid- 
land Bank Central v. Cote, 384 So. 2d 
658, 659 (Fla. 5th DCA 1980). The 
Fifth District has continued to cite 
Marine Midland.?8 

In another early Fifth District deci- 
sion, the court distinguished Airvac 
and permitted the amendment of a 
pleading, consistent with the Supreme 
Court’s subsequent decision in Wells 
Fargo.”4 

In LeGrand v. Dean, 598 So. 2d 218 
(Fla. 5th DCA 1992), the trial court 
had entered a final summary judgment 
in favor of the defendant, which in- 
cluded a finding that the plaintiffs 
were liable for an attorney’s fee pursu- 
ant to §57.105. The plaintiffs’ appeal 
from the summary judgment did not 
challenge the trial court’s finding with 
respect to the absence of justiciable 
issues of law or fact. 

The Fifth District affirmed the sum- 
mary judgment and on remand, the 
trial court entered attorney’s fees pur- 
suant to §57.105. In a second appeal 
from that order, the Fifth District held 
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the issue of whether the underlying 
suit was frivolous should have been 
raised in the prior appeal. As noted, 
the trial courts made the specific find- 
ing on frivolousness in the judgment 
which was before the appellate court 
in the prior appeal. 

In Williams v. City of Mineola, 619 
So. 2d 983 (Fla. 5th DCA 1993), the 
court again cited Airvac and stated 
that law of the case applied to all 
issues which could have been raised. 
It distinguished Airvac in which the 
party’s contention was rejected in the 
trial court and not raised on appeal. It 
observed that in Williams, neither the 
trial court nor the appellate court in 
the prior appeal had ruled on the issue 
of sovereign immunity, even though 
the defendants had urged it as an 
alternative ground to support the judg- 
ment in the prior appeal. Thus, it 
distinguished Airvac on the ground the 
issue had not been ruled upon by either 
the trial court or the appellate court. 

The court also observed that it could 
reconsider and reverse a previous rul- 
ing that had become law of the case 
when manifest injustice would result 
(see below). It observed that it would 
be manifest injustice to apply the law 
of the case to bar the defendants from 
raising an issue when the appellate 
court had chosen not to address the 
issue in the prior appeal. 


Solutions to the Conflict 

The Supreme Court has not expressly 
reconciled Airvac with its subsequent 
decisions in U.S. Concrete and Greene, 
or similar prior cases.25 The district 
court opinions are difficult to reconcile, 
not only between the different dis- 
tricts, but often within a district. The 
Third District (in Bakker) and particu- 
larly the Fourth District (in Ciffo) have 
come close to addressing these conflict- 
ing lines of decision. 

To what extent should the law of the 
case doctrine apply? All courts agree 
that it applies to issues actually de- 
cided in a prior appeal (unless avoided 
by one of the exceptions discussed 
below). It is also a relatively small step 
in logic to hold that law of the case 
applies to issues necessarily decided 
in an appeal. But what about an issue 
that was never raised or discussed? 

We suggest the rule for issues not 
actually presented and decided on ap- 
peal should be that the law of the case 
apply only if the “issue” was expressly 


iy 


or necessarily related to the issues in 
the order on appeal. This would pro- 
vide an approach to the various situ- 
ations with which the courts have 
wrestled. 

First, consider situations in which a 
party has elected not to pursue a point 
on appeal which has been directly 
ruled on in the order the party is 
appealing: a count of the complaint 
subject to the summary judgment in 
Stutzke; a possible third state for the 
choice of law issue in Valsecchi; an 
argument for setting aside the default 
in Behar; a ruling in the judgment 
being appealed in LeGrand. 

The failure of a party to make an 
argument directly related to the issue 
on appeal is analogous to the party 
waiving the issue, as several decisions 
observe. Allowing a party not to be 
bound by the law of the case in this 
situation (because it elected not to 
present the point on appeal), could 
permit multiple appeals from the same 
order. 

Second, Wells Fargo holds that law 
of the case does not apply to issues not 
reached by the trial court. because of 
other erroneous rulings it made. Thus, 
in cases like Wells Fargo and White 
Sands, if the issue remains “essentially 
unresolved” due to the erroneous rul- 
ing of a lower court, this should not 
constitute law of the case. 

A third situation is one in which the 
lower court has made a ruling, but one 
that is not directly implicated in the 
appeal; for example, when the lower 
court made evidentiary rulings during 
a trial. In most trials, each of the 
parties disagrees with some of those 
evidentiary rulings. 

The losing party’s appeal may be 
based on some of those evidentiary 
rulings, or it may be based on other 
issues such as the jury instructions, 
verdict form, or manifest weight of the 
evidence. Obviously, to the extent that 
a party presents appeal points on those 
evidentiary rulings and the appellate 
court rules on them, they become law 
of the case. 

However, if the appellate court grants 
a new trial on a nonevidentiary basis 
and does not address the evidentiary 
rulings (whether or not presented by 
the appellant), the trial court should 
be free to revisit those rulings in the 
next trial. Similarly, the party that 
prevailed in the first trial should not 
need to cross appeal all adverse eviden- 


tiary rulings, refused jury instructions, 
verdict form, objections, and other trial 
or pre-trial issues. 

From the perspective of both the 
appellant and appellee, these are is- 
sues which will not necessarily be 
relevant to subsequent proceedings in 
the trial court, particularly if the ap- 
peal is unsuccessful and there are no 
further proceedings. 

This suggested approach would be 
consistent with the Florida Supreme 
Court’s most recent pronouncement in 
U.S. Concrete (and in Greene and Wells 
Fargo). It would strike a balance be- 
tween the competing interests of 1) 
bringing finality to issues in a case 
with 2) avoiding a waste of party and 
judicial resources (which would be spent 
briefing and considering issues which 
may be completely irrelevant to future 
proceedings). 

Selecting a narrower rule for the 
scope of applying the law of the case 
doctrine also leaves the trial court with 
more flexibility. Even in those situ- 
ations in which the trial court’s prior 
ruling has not become the law of the 
case, the trial court will be free to 


make that same ruling in subsequent 
proceedings. 

Recent 11th Circuit pronouncements 
of the federal law of the case doctrine 
are consistent with U.S. Concrete: The 
law of the case does not bar litigation 
of issues which could have been de- 
cided but were not, although it does 
require a court to follow what has been 
decided explicitly as well as by neces- 
sary implication in an earlier appeal.26 


Relief From Law of the Case 

If a party does find itself in a situ- 
ation in which law of the case would 
normally apply, Florida decisions have 
recognized circumstances in which a 
party can avoid an application of the 
law of the case doctrine. While lower 
courts cannot change the law of the 
case,2? there are some situations in 
which the appellate court can revisit 
its prior ruling. 

The appellate court may decline to 
apply law of the case when there has 
been a change or mistake in the facts, 
when there has been a change in the 
law, or to correct an erroneous decision 
when not to do so would result in 


, Testimony 


¢ Professional Engineers & 

/ Scientists ¢ Soil & Water Quality 
_-— Evaluation & Impact Analysis « 
ontamination Assessment, 
Degradation, Fate & Migration 

| Evaluation * Hydrogeology & 
xy Geochemistry Remedial Design 
¢ Due Diligence Wastewater 


2ENVI RONMENTAL, INC. 


4019 E. Fowler Ave., Tampa, FL 33617 (813) 971-3882 Fax: (813) 971-1862 


Treatment 


HSA 


THE FLORIDA BAR JOURNAL/MARCH 1994 53 


. 
4 
: 


manifest injustice. 

e Change in the Law—In Brunner 
Enterprises, Inc. v. Department of Reve- 
nue, 452 So. 2d 550, 552 (Fla. 1984), 
the Supreme Court held that in ex- 
traordinary circumstances an appel- 
late court has the authority to recon- 
sider a previous ruling that established 
the law of the case. It held that an 
intervening decision by a higher court 
is one of those exceptional circum- 
stances.?8 

Following this rationale, Florida ap- 
pellate courts have revisited prior rul- 
ings in criminal cases?9 and the stan- 
dards for awarding attorneys’ fees.°° 
However, this is not always the case. 

Department of Health and Rehabili- 
tative Services v. Shatto, 538 So. 2d 938 
(Fla. lst DCA 1989), review denied, 549 
So. 2d 1013 (Fla. 1989), rejected the 
defendant’s argument that the court 
should revisit its decision on venue in 
light of an intervening Florida Su- 
preme Court decision, holding that the 
defendant had not demonstrated the 
“manifest injustice” required by Brun- 
ner Enterprises. 

e Change in Facts—Long ago the 
Supreme Court observed that the law 
of the case continues to cover the same 
parties in the same case “so long as the 
facts on which such decision was predi- 
cated continued to be the facts in the 
case.”31 Subsequent decisions have held 
law of the case does not apply when the 
facts have changed in a variety of 
circumstances, including workers’ com- 
pensation,®? and holdings made in a 
preliminary injunction context.%3 

In Salazar v. Santos (Harry) & Co., 
Inc., 614 So. 2d 1125 (Fla. 3d DCA 
1993), the appellate court held the trial 
court was not bound by a statement in 
its earlier appellate opinion that the 
different ages of the decedent’s three 
children required different amounts of 
damages. That statement had been 
made in the context of a record which 
did not differentiate between the im- 
pact of the wrongful death on each 
child, while there was substantial evi- 
dence in the second trial regarding how 
the father’s death affected each child 
individually. The court concluded the 
jury could have awarded identical dam- 
ages despite the different ages because 
this difference was balanced out by 
other factors. 

In Warner Cable v. City of Niceville, 
581 So. 2d 1352, 1356 (Fla. lst DCA 
1991), the court held that its comments 


in a prior appeal stating that it agreed 
with the trial court’s assessment on 
certain issues should not stand as law 
of the case because the court did not 
have a sufficient record before it in 
that appeal from which to decide the 
issue. 

Of course, to avoid what would other- 
wise be a law of the case ruling, the 
party will have to convince the court 
there has been a meaningful change 
in the circumstances.%4 

e Manifest Injustice—Other cases 
hold the appellate court may recon- 
sider and reverse a previous ruling 
that has become law of the case where 
“manifest injustice” will result from a 
strict adherence to the rule.*5 

This standard may sound nebulous 
and may suggest a potential escape 
from law of the case when a party 
cannot point to a specific change in 
facts or the law. For example, in Harris 
v. Lewis State Bank, 482 So. 2d 1378 
(Fla. lst DCA 1986), the court con- 
cluded that it should not have affirmed 
an earlier summary judgment on a 
malicious prosecution count of a com- 
plaint. It did not cite to any change in 
the law or facts, but relied on the 
manifest injustice exception. 

The Fifth District considered a mat- 
ter en banc in order to recede from its 
prior (law of the case) holding in an 
insurance coverage case. Generally 
however, courts rarely apply the mani- 
fest injustice exception.®” 

A party may also be able to argue 
that law of the case does not apply due 
to the nature of the appellate court’s 
decision. While a per curiam affir- 
mance does constitute law of the case 
between the parties,°® cases hold that 
the denial of a writ without opinion 
cannot constitute law of the case.39 The 
Supreme Court’s denial of discretion- 
ary review in an earlier appeal does 
not bind it under the law of the case 
doctrine in a subsequent appeal.*° 

The Third District has held that 
when it affirmed a new trial order that 
had been based on several grounds 
without opinion, its affirmance in the 
prior appeal was not necessarily an 
approval of all of the grounds in the 
order.*! Similarly, the Fourth District 
held that when it reversed a summary 
judgment in a prior appeal, it had not 
(implicitly) determined a sovereign im- 
munity issue, but merely that there 
were genuine issues of material fact 
precluding the summary judgment.*2 
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When appropriate, a party might 
also argue that an appellate court’s 
comments on a case are dicta and do 
not constitute the law of the case.440 


1 Elligett and Schropp, Law of the Case, 
59 Fia. B.J. 23 (July 1985) (hereinafter Law 
of the Case I). 

2 Airvac, Inc. v. Ranger Insurance Co., 
330 So. 2d 467, at 469 (Fla. 1976). 

3 5 Am. Jur. 2p Appeal and Error §752 
(1962), indicates the lack of a national 
consensus on the scope of the law of the 
case doctrine. 

4 E.g., Full Circle Service v. Department 
of Agriculture Bureau of License and Bond, 
556 So. 2d 757, 758 (Fla. 2d D.C.A. 1990); 
Upper Keys Marine Construction, Inc. v. 
Alonso Cothron, Inc., 507 So. 2d 1135 (Fla. 
3d D.C.A. 1987), both citing Greene v. Mas- 
sey; see also the cases cited in Law of the 
Case I, n.4. 

5 E.g., Patton v. State of Florida, 620 
So. 2d 1107, 1109 (Fla. 2d D.C.A. 1993); 
Dhondy v. Schimpeler, 528 So. 2d 484 (Fla. 
3d D.C.A. 1988); see also cases cited in Law 
of the Case I, n.5. 

6 Preston v. State, 444 So. 2d 939, 942 
(Fla. 1984). In Preston, the issue had been 
specifically addressed in the prior appeal. 

7 Wells Fargo Armored Services Corpo- 
ration v. Sunshine Security and Detective 
Agency, 575 So. 2d 179, at 180 (Fla. 1991), 
citing Norman D. Beach Properties, Corp. 
v. Adams, 126 Fla. 844, 171 So. 796 (1937). 

8 Wells Fargo, 575 So. 2d at 180. 

9 Holder v. Keller Kitchen Cabinets, 610 
So. 2d 1264, at 1267 (Fla. 1992). 

10 32 Fia. Jur. 2p Judgments and Decrees 
§105, p. 462 (1981). 

11 Crabtree v. Aetna Casualty and Surety 
Company, 438 So. 2d 102, 105 (Fla. 1st 
D.C.A. 1983) (citing U.S. Concrete); Burgess 
v. Florida Department of Commerce, 436 So. 
2d 356, 357 n.1 (Fla. 1st D.C.A. 1983), 
review denied, 447 So. 2d 885 (Fla. 1984). 

12 Jefferson v. State, 516 So. 2d 33, 34 
(Fla. lst D.C.A. 1987). The opinion also 
cited a Fifth District case which, while not 
expressing its ruling in terms of law of the 
case, held that a party had waived a point 
in his sentencing appeal that he had not 
raised in his direct appeal. Shue v. State, 
386 So. 2d 1256 (Fla. 5th D.C.A. 1980). 

13 Kent v. Burdick, 573 So. 2d 61, 63 (Fla. 
1st D.C.A. 1990). 

14 McWilliams v. State of Florida, 620 So. 
2d 222, 225 n.2 (Fla. lst D.C.A. 1993). 

15 Full Circle Service, Inc., v. Department 
of Agriculture Bureau of License and Bond, 
556 So. 2d 757, 758 (Fla. 2d D.C.A. 1990). 

16 Lewis v. State, 566 So. 2d 270, 271 
(Fla. 2d D.C.A. 1990). 

17 Valsecchi v. Proprietors Insurance Co., 
502 So. 2d 1310, 1311 (Fla. 3d D.C.A. 1987). 

18 Wroton v. Wash-Bowl, Inc., 456 So. 2d 
967 (Fla. 2d D.C.A. 1984), and Two M 
Development Corporation v. Mikos, 578 So. 
2d 829 (Fla. 2d D.C.A. 1991), are arguably 
harmonizable on the same basis as Airvac, 
Inc. v. Ranger Insurance Co., 330 So. 2d 467 
(Fla. 1976), and Wells Fargo discussed in- 
fra. Once again, however, there is a serious 
question as to whether the fact that the 


: 


trial court’s original ruling occurred 
prior to the first appeal is a reasonable 
basis for distinguishing the cases. 

19 New England Insurance Company v. 
International Bank of Miami, 537 So. 2d 
1025 (Fla. 3d D.C.A. 1988); see also Craven 
v. Metropolitan Dade County, 545 So. 2d 
932, 933 (Fla. 3d D.C.A. 1989). 

20 E.g., Federal Deposit Insurance Corpo- 
ration v. Hemmerle, 592 So. 2d 1110, 1116 
(Fla. 4th D.C.A. 1991); McDonough Power 
Equipment, Inc. v. Brown, 486 So. 2d 609, 
610 (Fla. 4th D.C.A. 1986); Florida Power 
& Light Company v. Stewart, 468 So. 2d 
233, 234 (Fla. 4th D.C.A. 1984); State v. 
Stabile, 443 So. 2d 398 (Fla. 4th D.C.A. 
1984). 

21 J.M. Beeson Company v. Sartori, 584 
So. 2d 572 (Fla. 4th D.C.A 1991). 

22 Sacks Enterprises v. David and Dash, 
Inc., 107 So. 2d 612, 613 (Fla. 1958), cited 
at Law of the Case I, n.5. 

23 E.g., see Warren v. Department of Ad- 
ministration, 590 So. 2d 514, 515 (Fla. 5th 
D.C.A. 1991); Tillman v. Smith, 560 So. 2d 
344 (Fla. 5th D.C.A. 1990). 

24 Florida Air Conditioners, Inc. v. Colo- 
nial Supply Company, 390 So. 2d 174 (Fla. 
5th D.C.A. 1980); but see Connecticut Gen- 
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eral Life Insurance Company v. Dyess, 588 
So. 2d 1045 (Fla. 5th D.C.A. 1991), review 
denied, 599 So. 2d 655 (Fla. 1992). 

25 See Law of the Case I, n.7. 

26 Hester v. International Union of Oper- 
ating Engineers, 941 F.2d 1574, 1581 n.9 
(11th Cir. 1991); In Re Justice II, Ltd., 898 
F.2d 1544, 1550 n.3 (11th Cir. 1990), cert. 
denied, Wallace v. Justice Oaks II, Ltd.,___ 
U.S. __, 111 S. Ct. 387, 112 L. Ed. 2d 398 
(1990). 

27 Brunner Enterprises, Inc. v. Depart- 
ment of Revenue, 452 So. 2d 550, 552 (Fla. 
1984); but see University of Florida v. Mas- 
sie, 602 So. 2d 516, 525 (Fla. 1992), ac- 
knowledging that a deputy commissioner 
may modify a workers’ compensation order 
upon its showing of mistake of fact, regard- 
less of whether an appellate court has 
affirmed the original order. 

28 Brunner Enterprises, 452 So. 2d at 553. 

29 Preston v. State, 444 So. 2d 939 (Fla. 
1984); State v. Hunter, 596 So. 2d 158 (Fla. 
4th D.C.A. 1992). 

30 Department of Agriculture and Con- 
sumer Services v. Schick, 580 So. 2d 648 
(Fla. Ist D.C.A. 1991), affirmed, 599 So. 2d 
641, 642 n.4 (Fla. 1992); Maserati Automo- 
biles, Inc., v. Caplan, 551 So. 2d 501 (Fla. 
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31 Feigen v. Sokolsky, 65 So. 2d 769, 771 
(Fla. 1953), quoting McGregor v. Provident 
Trust Co. of Philadelphia, 119 Fla. 718, 162 
So. 323, 327 (1935). 

32 Caron v. Systematic Air Services, 576 
So. 2d 372, 376 (Fla. 1991); see also Holder, 
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CRIMINAL LAW 


Stopping Payment—When Can a 
“Right” Be a Wrong? 


“That which a citizen may legally do is not 
a proper ground for punishment as a crime.” 
Hardeman v. State, 268 S.E. 2d 415, 417 
(Ga. Ct. App. 1980) 
f ever a set of laws could be 
classified as having a split per- 
sonality, it would be those stat- 
utes dealing with the right of 
bank customers to stop payment on 
checks they have drawn before they 
can be negotiated. F.S. §674.403(1) 
(1991) clearly gives the drawer the 
right to “stop payment of any item 
payable, for or drawn against such 
customer’s or customers’ account. . . 2” 
The comment to the U.C.C. section 
adopted by this statute notes that 
“(t]he position taken by this section is 
that stopping payment. . . is a service 
which depositors expect and are enti- 
tled to receive from banks not- 
withstanding its difficulty, incon- 
venience, or expense.” 19B F.S. Ann. 
§202 (1993 Supp.). 

A bank is obligated to honor a stop 
payment order even if the customer did 
not have sufficient funds with which 
to honor the check at the time it was 
written. This principle was demon- 
strated in Dynamite Enterprises v. 
Eagle National Bank, 517 So. 2d 112 
(Fla. 3d DCA 1987), wherein the bank 
was sued for its failure to honor a stop 
payment order on a “bad” check. The 
bank later paid the check when suffi- 
cient funds became available. In re- 
versing a summary judgment entered 
in favor of the bank, the Third District 
stated: 

Plainly, a check written on an account with 
insufficient funds is still a payable item 
from the customer’s account because the 
bank, in its discretion, may honor the over- 
drawn check and thereafter charge the 
customer’s account under Section 674.401(1) 
Florida Statutes (1985). It follows, then, 
that a bank customer has a right to inter- 
fere with this bank discretion and to stop 
payment on an overdrawn check... . Id. 


All the facts 


surrounding a 
particular stop 
payment order 
should be 
considered in light 
of the general 
parameters of the 
theft statute, F.S. 
§812.014 


by Mark F. Lewis 


at 113. 


Against what appears to be this 
absolute right of bank customers stands 
F.S. §832.041-(1991), which states, in 
pertinent part: “Whoever, with intent 
to defraud any person shall, . . . give 
any check .. . and secure from such 
person goods or services for or on 
account of such check, . .. and who 
shall, pursuant to and in furtherance 
of such intent to defraud, stop payment 
on such check . . .” shall be guilty of a 
third degree felony if the amount of the 
check is $150 or more, and a second 
degree misdemeanor if the check is for 
a lesser amount. 

In addition, F.S. §713.58(3) (1991), 
dealing with removal of property on 
which liens for labor or services per- 
formed have attached, states: 

[I]t shall be deemed prima facie evidence of 


intent to defraud if, upon the removal of 
such property, the person removing such 
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property utters, delivers, or gives any check, 
draft, or written order for the payment of 
money in payment of the indebtedness se- 
cured by the lien and then stops payment 
on the check, draft, or written order. 


These contrasting statutes thus raise 
the question of when the right to stop 
payment is.overridden by a fraudulent 
act, what constitutes fraudulent in- 
tent, and when does such intent need 
to be demonstrated? A further inquiry 
concerns the doubtful validity of the 
presumption contained in 
§713.58(3). 

There have been few Florida appel- 
late cases construing the meanings of 
these statutes, and even cases from 
other jurisdictions are not plentiful.! 
It is clear that, in order for a criminal 
sanction to stand, the state must prove 
that the drawer received something of 
value in exchange for the check on 
which payment was later stopped.” 
This was demonstrated in Schilling v. 
State, 285 So. 2d 428 (Fla. 3d DCA 
1973). Schilling and the victim, Pena, 
had been involved in numerous finan- 
cial transactions. Pena claimed that 
Schilling had given him checks in ex- 
change for stock, and that payment on 
these checks had later been stopped. 
Evidence presented at trial, however, 
showed that Pena had agreed to give 
stock to Schilling in payment for a 
pre-existing debt. Schilling claimed that 
the checks on which the stop payments 
were ordered were not given as pay- 
ment for the stock, but rather had been 
given to Pena for an investment in a 
venture that failed to materialize. The 
appellate court reversed Schilling’s con- 
viction, holding that there was insuffi- 
cient evidence to refute his claim as to 
the pre-existing loan and the failed 
business venture. 

Similar reasoning was used by a 
Missouri appellate court in reversing 


a grand theft conviction in State v. 
Hardin, 627 S.W. 2d 908 (Mo. Ct. App. 
1982). Hardin had sold a truck, but 
was not able to deliver title to the 
purchasers, whe had already paid him 
$16,000. He then agreed to take back 
the truck, and in exchange, gave the 
purchasers a $16,000 check that he 
asked them to hold for a few days.? He 
then put a stop payment order on the 
check. The bank records revealed that 
at the time the check was written, 
Hardin had little more than $150 in 
his account. On these facts, Hardin 
was convicted of theft of the $16,000. 

In reversing this conviction, the ap- 
pellate court held that no theft oc- 
curred, rejecting the state’s claim that 
the misappropriation transpired when 
Hardin retained possession of the 
money that he had previously received. 
While the logic here is sound, it is 
arguable that the result may have been 
different had the state charged Hardin 
with theft of the truck by inducing the 
purchasers to part with it in exchange 
for the check. 

Another fairly clear point is that, 
even though a bank may be obligated 
to honor a stop payment order on an 
insufficient funds check, the use of 
such a device on the part of the drawer 
will not shield him or her from criminal 
liability under F.S. §832.05 (1991) for 
writing a worthless check. This situ- 
ation was addressed in a 1954 Attorney 
General opinion, which stated that a 
person writing a nonsufficient funds 
check “has committed that offense on 
the completion of the transaction, and 
whether or not he stops payment on 
the check has no bearing on his guilt 
or innocence.” Op. Att’y Gen. Fla. 54-91 
(1954). A case from Kansas employs 
this reasoning, although it did not 
involve a stop payment order. In State 
v. McConnell, 688 P.2d 1224 (Kan. Ct. 
App. 1984), the defendant had written 
a check for auto repairs which was 
dishonored due to insufficient funds. 
Although McConnell first stated he 
would make the check good, he later 
changed his mind and indicated that 
he was dissatisfied with the work. 
After being convicted of uttering a 
worthless check, he appealed, arguing, 
inter alia, that the trial court erred in 
barring him from introducing evidence 
regarding problems that he had experi- 
enced with the car after the repairs 
were made. The appellate court held 
that this evidence was irrelevant, since 
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his intent was to be judged at the time 
that the check was written. 

It is important to note that Florida’s 
criminal stop payment statute requires 
that intent to defraud be demonstrated 
at the time that the check was written 
and at the time that payment is 
stopped. This creates a significant proof 
problem. A case addressing Illinois’ 
deceptive practices act bears this out. 
In People v. Ogunsola, 429 N.E. 2d 861 
(Ill. 1981), the defendant wrote a check 
for repairs made to his Volkswagen. 
In his appellate brief, Ogunsola stated 
that he knew he had insufficient funds 
and that he intended to stop payment 
on the check. There was evidence intro- 
duced at trial that the defendant was 
charged twice the reasonable amount 
for the repairs.‘ In discussing the trial 
court’s fatal error in failing to instruct 
the jury on the element of intent to 
defraud, the Illinois Supreme Court 
made some critical observations which 
are highly applicable to the situations 
addressed by F.S. §832.041: 

[I}ntent to defraud is a mental state distinct 
and different from the mental state of 
knowledge that the check will not be paid 
by the depository . . . . It is quite possible 
to possess the one mental state without the 
other, as when one consciously writes a 
check for more than the balance in one’s 
account, intending to deposit funds to cover 
it, or agreeing with the payee that the latter 
not present it immediately but hold it as a 
note. . . . In such cases, there is no intent 
to defraud, nor can it be inferred from the 
issuer’s knowledge that his check is not 
good. Similarly, one cannot infer that be- 
cause payment on a check was later stopped, 


the drawer issued it intending to defraud 
the payee. 


Id. at 863.5 
Two other cases involving checks 


given for auto repairs further illustrate 
the problems of proving criminal in- 
tent. In Lindeman v. C.J. Stoll, Inc., 
490 So. 2d 101 (Fla. 2d DCA), rev. 
den., 500 So. 2d 543 (Fla. 1986), a car 
owner stopped payment on a check four 
days after she issued it when she was 
not satisfied with repairs made to her 
vehicle. She claimed that when she 
went to the repair shop with a list of 
grievances, the employees would not 
talk to her until she paid the bill. When 
she refused, they had the state file 
charges under F.S. §713.58 that were 
later nol prossed. The customer’s mali- 
cious prosecution case against the re- 
pair shop was dismissed, a decision 
that was reversed on appeal. The 
Second District stated that there was 
an issue of fact concerning the lack of 
probable cause to file the criminal 
action, since there was a question re- 
garding her good faith dispute of the 
bill, and whether the fact of this dis- 
pute was communicated to the state 
prior to the issuance of the warrant. 

Similarly, in Hardeman v. State, 268 
S.E. 2d 415 (Ga. Ct. App. 1980), the 
defendant was convicted of issuing a 
worthless check to Firestone for what 
she considered to be faulty repairs. The 
record showed that she did have suffi- 
cient funds to make payment on the 
check at the time that it was written, 
and a stop payment order was later 
placed on the check. In reversing her 
conviction, the appellate court stated 
that she “had the lawful right to stop 
payment of a check where a bona fide 
dispute existed as to the propriety of 
the demand for payment of the pro- 
ceeds of the check.” Jd. at 417. 

The use of F.S. §713.58 as a means 
of punishing or coercing disgruntled 
consumers has been previously ques- 
tioned. Shortly after F.S. §713.58(3) 
was enacted, one commentator obser- 
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ved that “stopping payment is a valu- 
able tactical device in persuading the 
repairman to re-repair the item or to 
charge a more reasonable price for the 
work already performed... . The ef- 
fect of the new provision will be to 
place the burden of bringing an action 
on the contract upon the consumer.” 
23 U. Fla. L. Rev. 802 (1971). As seen 
in the cases above, car repair situ- 
ations present the most problems. The 
mechanics complain that the customer 
stopped payment without giving them 
the opportunity to correct the situ- 
ation. A righteous consumer, however, 
can counter that he or she would not 
be willing to return the car (or other 
property) to a person who did faulty 
work. And while it may be beneficial 
to all parties for the drawer to notify 
the repairperson that payment has 
been stopped, the law imposes no re- 
quirement to do so.® 

In addition to the burden-shifting 
mentioned above, F.S. §713.58(3) also 
can be subject to constitutional chal- 
lenge. A similar presumption was 
struck down in the case of State v. 
Falcon, 556 So. 2d 762 (Fla. 2d DCA 
1990), in which the constitutionality 
of F.S. §713.34(3) (1985), dealing with 
misapplication of construction funds, 
was at issue. The specific questioned 
language was “failure to pay for such 
labor, services or materials furnished 
for this specific improvement after re- 
ceipt of such proceeds shall constitute 
prima facie evidence of intent to de- 
fraud.” The court ruled that this pre- 
sumption was invalid, as it relieved 
“the state of its burden to persuade a 
jury beyond a reasonable doubt that 
the defendant committed every essen- 
tial element of the crime charged.” Id. 
at 763. The almost identical wording 
of §713.58(3) thus would likely also 
fall. In addition, given the fact that 
many people view stopping payment 
as a legitimate means of rectifying a 
consumer problem, it is doubtful if this 
presumption could satisfy the require- 
ment of the need for a rational connec- 
tion between the fact proved and the 
ultimate fact presumed. See, e.g., 
Straughn v. K&K Land Management, 
Inc., 326 So. 2d 421, 424 (Fla. 1976). 
As the Illinois Supreme Court stated 
in Ogunsola, “[e|specially where there 
is a dispute whether a debt is owed, 
such an inference seems contrary to 
common sense.” Ogunsola, 429 N.E. 
2d 861, at 864. 
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Some Modest Proposals 

A few changes could perhaps allevi- 
ate some of these problems, and pre- 
vent the potential misuse of these 
statutes. First, as suggested above, 
F.S. §713.58(3) should be repealed. 
Second, F.S. §674.403 (1993) should 
be amended to require a drawer to 
state a reason when wishing to stop 
payment on a check. Third, the re- 
quirement of sending a letter, similar 
to that contained in F.S. §832.07 (1993), 
demanding payment or explanation 
should be added, allowing the failure 
to pay or to state an articulable expla- 
nation to be considered as evidence of 
intent to defraud. The statute should 
also give immunity from civil liability 
to the person giving such notice so as 
to limit the potential for malicious 
prosecution suits. See Fortier v. Jor- 
dan’s Jewelers, Inc., 430 S.E. 2d 829 
(Ga. Ct. App. 1993). 

Finally, and perhaps not so modest, 
serious consideration should be given 
to repealing F.S. §832.041 (1993) and 
incorporating it into F.S. §812.014 
(1993), the broadly worded theft stat- 
ute. Since grand theft encompasses a 
wide range of activity, it might be best 
to consider all the facts surrounding a 
particular stop payment order in light 
of the general parameters of that stat- 
ute.7 In this way, perhaps some of the 
confusion generated by these other 
various statutes will be eliminated.0 


1 The other jurisdictions whose cases 
are discussed do not have a stop payment 


statute similar to Florida’s. The facts of the 
cited cases, however, are analogous to the 
situations addressed by the Florida laws. 

2 This need for a simultaneous exchange 
is similar to that required for the filing of 
a felony worthless check charge. See Strick- 
land v. State, 559 So. 2d 1288 (Fla. 2d 
D.C.A. 1990). 

3 Since they were told to hold the check, 
a criminal worthless check charge could not 
be filed. Florida’s worthless check law oper- 
ates in a similar manner. See Williams v. 
State, 604 So. 2d 10 (Fla. 3d D.C.A. 1992). 

4 It may have been significant, both for 
the overcharge and the court’s holding, that 
Ogunsola was a Nigerian exchange student. 

5 Under Florida’s worthless check law, 
intent to defraud does not have to be proved. 
State v. Berry, 358 So. 2d 545 (Fla. 1978). 

6 In 1980, the legislature did attempt 
to shift the burden somewhat by enacting 
Fra. Star. §559.917 requiring a repair shop 
to release a car to a customer who had 
deposited the amount of the disputed bill 
with the clerk’s office. The repair shop 
would then have to file an action to recover 
the money. This provision, however, still 
does not protect the consumer who learns 
of defects after removal of the car from the 
shop. 

7 “Under the present theft statute, how 
the property of another is acquired is no 
longer important . . . . Thus, regardless of 
how the property is acquired, if the defen- 
dant has the requisite intent, he is guilty 
of the crime of theft.” Brewer v. State, 413 
So. 2d 1217, 1219 (Fla. 5th D.C.A. 1982) 
(emphasis as in original). 
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BUSINESS LAW 


Counseling a Prospective Franchisee 
Under the Revised UFOC Guidelines 


ationally, the Federal 
Trade Commission! and 
locally, 16 states? require 
franchisors to provide 
extensive disclosure documents to pro- 
spective franchisees prior to the pur- 
chase of a franchise. Under the FTC 
Franchise Rule, the franchisor may 
elect to provide required disclosures in 
one of two formats: the FTC Franchise 
Rule format or the Uniform Franchise 
Offering Circular (UFOC) format.’ Un- 
der either format, these disclosure docu- 
ments are intended to provide pro- 
spective franchisees with information 
about the franchisor and its history, 
the experience of its management, its 
and its principal’s litigation and bank- 
ruptcy history, the franchisee’s initial 
investment, financing provided by the 
franchisor, trademark, patent and copy- 
right information, use of public figures 
in advertising, earnings claims, fran- 
chisees already in the system, and the 
financial condition of the franchisor. 
Since most registration states will ac- 
cept only the UFOC format, the major- 
ity of franchisors who plan to franchise 
regionally or nationally use this format 
for their disclosure documents, even 
in nonregistration states. Florida is not 
a franchise registration state. How- 
ever, under Florida’s sale or lease of 
business opportunities law, F.S. 
§§559.80 through 559.815, franchisors 
who are in substantial compliance with 
the requirements of the FTC Franchise 
Rule* are required to file a notice of 
exemption from filing as a business 
opportunity with the Department of 
Agriculture and Consumer Services. 
The required disclosure document, 
or offering circular, is an invaluable 
tool for a prospective franchisee and is 
a critical element in properly repre- 
senting a prospective franchisee in the 
evaluation, negotiation, and ultimate 
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purchase of a franchise. During the 
course of representing a prospective 
franchisee, the attorney will thoroughly 
review the offering circular and all 
accompanying agreements, including 
the franchise agreement, in order to 
properly advise the client of the fran- 
chisee’s rights and obligations associ- 
ated with each particular franchise. 
Not only will the franchisee’s attorney 
review the offering circular, but also 
the attorney will explain in detail all 
information important to the franchi- 
see. The explanation provided must be 
complete so that the client fully under- 
stands the rights and obligations of the 
parties under the franchise agreement. 

The year 1994 will bring major re- 
forms in the disclosure requirements 
for franchise offering circulars. Some- 
time in 1994, the new revised Uniform 
Franchise Offering Circular guidelines 
will go into effect.5 The result of a 


three-year drafting effort by the North 
American Securities Administrators As- 
sociation (NASAA),® the new guide- 
lines are intended to replace the 
currently accepted UFOC guidelines 
and provide an alternative disclosure 
format to the FTC Rule format. The 
attorney who represents a prospective 
franchisee should find expanded infor- 
mation in a simpler format in 
documents prepared under the revised 
UFOC guidelines. The additional infor- 
mation provided will expand the 
importance of properly counseling a 
franchisee client prior to purchasing a 
franchise. In order to properly represent 
prospective franchisees, counsel must 
have a thorough understanding of the 
changes in disclosure and the useful- 
ness of the additional disclosures. 

One of the most innovative require- 
ments under the revised UFOC guide- 
lines is the mandate that the actual 
disclosure portion of the UFOC be in 
“plain English”” The “plain English” 
requirement should make the disclo- 
sure document easier to read and 
understand. In addition to the plain 
English requirement, almost every item 
of the UFOC will contain material 
changes in the information provided. 


Cover Page 

The new cover page (not necessary 
in Florida since Florida is a nonregis- 
tration state) will no longer contain a 
required legend warning the franchi- 
see that the initial investment does not 
represent the franchisee’s total invest- 
ment, nor will it contain the current 
legend stating the statutory require- 
ments for receipt of the UFOC, fran- 
chise agreement, and related docu- 
ments. Instead a new legend has been 
added that states that information com- 
paring franchisors is available from 
various government agencies and pro- 


THE FLORIDA BAR JOURNAL/MARCH 1994 59 


viding, in an exhibit to the UFOC, a 
list of relevant governmental agencies. 
Additional legends will address vari- 
ous risk factors contained in the offer- 
ing, including jurisdictional restrictions 
on any actions against the franchisor, 
governing law for the franchise agree- 
ment in a state other than that in 
which the franchisee resides, and any 
other risk factor legend required by a 
state agency. The attorney should ex- 
plain the importance of these risks and 
potential consequences to the prospec- 
tive franchisee and should contact the 
state agencies listed (even if the fran- 
chisee resides in a nonregistration 
state) to inquire as to whether any 
information is available on the fran- 
chisor. 


The Franchisor, Its 
Predecessors, and Affiliates 

In reviewing new Item 1 of the 
UFOC, the attorney will find that in- 
formation regarding predecessors of the 
franchisor during the 10- to 15-year 
period preceding the date of the offer- 
ing circular will no longer be available. 
Instead, only the previous 10 years is 
required and even that disclosure need 
only cover up to the time of acquisition 
by the franchisor. A significant new 
disclosure in Item 1 is the required 
inclusion of information identifying cer- 
tain affiliates of the franchisor. For 
purposes of Item 1, the term “affiliate” 
is defined as including “a person (other 
than a natural person) controlled by, 
controlling, or under common control 
with the franchisor, which is offering 
franchises in any line of business or is 
providing products or services to the 
franchisees of the franchisor.” In addi- 
tion to identifying these affiliates, in- 
formation regarding the principal busi- 
ness address and prior business experi- 
ence of each affiliate must be disclosed, 
including the length of time the affili- 
ate has offered a business of the type 
to be operated by the franchisee or has 
offered franchises for the same type of 
business, or has offered franchises in 
any other line of business. The new 
disclosure will not, however, include 
all related parties. Only affiliates in- 
volved in franchising or in supplying 
products or services to franchisees need 
be disclosed. The attorney should evalu- 
ate the potential consequences of the 
franchisor’s relationship to its affili- 
ates and the effect on the franchisor- 
franchisee relationship. 
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Item 1 will also contain a reference 
to an exhibit identifying the franchisor’s 
agent for service of process in each 
state. This person is the correct person 
for service of process in any action that 
may result from the franchisee’s rela- 
tionship with the franchisor. This in- 
formation is currently contained on the 
cover page of the offering circular in 
registration states. Additional in- 
formation required in Item 1 will in- 
clude the identification of “industry- 
specific regulations.” Information re- 
garding the industry-specific regula- 
tions may be made in general terms 
only and need not disclose any regula- 
tions or laws that apply to all busi- 
nesses generally. Franchisee’s counsel 
will need to review stated laws and 
evaluate the effect and cost of compli- 
ance for the prospective franchisee. 


Business Experience 

New Item 2 of the UFOC will not 
contain any significant changes. How- 
ever, disclosure of franchise brokers 
will be expanded to include the direc- 
tors, principal officers, and executives 
of corporate brokers with direct man- 
agement responsibility to franchisees. 
Instead of listing each franchise broker 
specifically in Item 2, the franchisor 
will be permitted to refer to an exhibit 
containing a list of all franchise bro- 
kers of the franchisor. Inclusion of an 
exhibit containing all franchise bro- 
kers will provide the attorney with 
additional sources to contact in order 
to obtain information about the fran- 
chisor. The attorney must bear in mind, 
however, that the franchise broker is 
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not an independent third party source. 


Litigation 

Item 3 disclosure of litigation involv- 
ing the franchisor will be expanded to 
include litigation involving predeces- 
sors and certain affiliates.? The addi- 
tional disclosure requirements should 
prevent a franchisor from shifting its 
assets to an affiliate in order to avoid 
disclosure of the litigation history. Dis- 
closure required under Item 3 will be 
expanded to include disclosure of pend- 
ing and concluded arbitration proceed- 
ings. In addition, the types of actions 
that must be disclosed will be expand- 
ed to include alleged violations of 
securities laws. However, actions in- 
volving allegations of embezzlement, 
misappropriation of property, and re- 
straint of trade will no longer be dis- 
closed, unless the allegations also fall 
under one of the remaining categories . 
of disclosable actions. For all actions 
not involving one of the stated allega- 
tions, disclosure may still be required 
if any pending action is “significant” 
in the context of the number of franchi- 
sees and the size, nature, or financial 
condition of the franchise system or its 
business operations. 

The franchisor will also have to dis- 
close the terms of settlement agree- 
ments. The new guidelines seemingly 
eliminate the franchisor’s right and 
ability to enter into confidential settle- 
ment agreements in which the fran- 
chisor is “held liable.” Franchisors will 
no longer have to disclose actions fi- 
nally dismissed in the franchisor’s 
favor. For instances when there is no 
litigation of the type required under 
the guidelines, the franchisor will no 
longer set forth the lengthy paragraphs 
indicating the types of actions that are 
not pending or concluded against the 
franchisor; but instead, will include a 
short one-sentence disclosure stating 
that no litigation requiring disclosure 
exists. Counsel representing a franchi- 
see should be cautioned that this state- 
ment does not mean there are no 
actions pending against a franchisor, 
only that there are no actions that are 
required to be disclosed involving the 
franchisor. The attorney should com- 
pare information contained in Item 3 
with that contained in the notes to the 
audited financial statements included 
in Item 21. Often there is a disparity 
of information, and the notes will some- 
times include additional actions and 
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relevant information. 


Bankruptcy 

Item 4 disclosure addressing bank- 
ruptcies will only include information 
for the past 10 years. Currently, disclo- 
sure of bankruptcies for the past 15 
years is required. The franchisor will 
no longer have to disclose any bank- 
ruptcy occurring 10 to 15 years ago. 
Additional disclosure required under 
Item 4 will include bankruptcies of any 
affiliate of the franchisor. In those 
instances in which the identified debtor 
in a bankruptcy proceeding is unaffili- 
ated with the franchisor (i.e., an officer 
or general partner of the franchisor 
was an officer or general partner of an 
unaffiliated company during or within 
one year of the filing of the bankruptcy 
proceeding), disclosure must include 
the name of the debtor, and the ad- 
dress and principal business of the 
debtor. This information will provide 
an additional source to contact to verify 
the accuracy of the information con- 
tained in Item 4. 
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Initial Franchise Fee 

Item 5 disclosure regarding the in- 
itial franchise fee will include disclo- 
sure of all payments required to be 
paid to the franchisor for goods and 
services received from the franchisor 
prior to the opening of the franchised 
business. The type of disclosure does 
not significantly change required dis- 
closures; only the location in the 
offering circular has been changed. 
Under current guidelines, only the in- 
itial franchise fee is required to be 
disclosed in Item 5, and other pre- 
opening payments to the franchisor are 
disclosed in Item 6. In addition, the 
franchisor will no longer disclose the 
manner in which the franchisor uses 
the initial franchise fee. This informa- 
tion seemingly is of limited benefit 
anyway and, in fact, this language was 
often standard language prepared by 
franchisor’s attorney and did not in- 
clude the specificity necessary to make 
the information meaningful. The loss 
of this information should have no 
bearing on the attorney’s obligations 
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Other Fees 

New Item 6 will include information 
on payments to the franchisor, to an 
affiliate of the franchisor, or collected 
by the franchisor on behalf of a third 
party during the operation of the fran- 
chise. The information presented must 
include the present amount of any 
payment. In addition, if any payment 
may increase, the franchisor will have 
to disclose the formula for determining 
the increase or the maximum increase 
that can occur during the term of the 
franchise agreement. If any coopera- 
tive exists, i.e., advertising coopera- 
tives, the franchisor must disclose 
whether company-owned outlets are 
members of the cooperative and if so, 
the voting power of the company- 
owned outlets in the cooperative. If the 
company-owned outlets have control- 
ling power, the franchisor is required 
to disclose a range for the fee. The 
attorney should explain the franchisor’s 
ability to control the amount of fees 
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collected and expenditures made by the 
cooperative, if the franchisor has con- 
trolling power. Information contained 
in Item 6 will be required to be pre- 
sented in a tabular format, which may 
reduce the quantity of information dis- 
closed. However, the details of the 
payments will be provided in the fran- 
chise agreement, and review of the 
franchise agreement will reveal all 
necessary information, with the excep- 
tion of the voting power of company- 
owned outlets on cooperatives. 


Initial Investment 

Current Item 7 requires the fran- 
chisor to disclose the initial investment 
required in order to get the franchise 
operational. Disclosure of the initial 
investment under the revised UFOC 
will require additional disclosures ex- 
tending through the initial phase of the 
business. The instructions to the guide- 
lines suggest that a reasonable time for 
the initial phase of the business is at 
least three months or a longer reason- 
able period if required for the specific 
industry. The length of time of the 
initial phase used to calculate the in- 
itial investment must also be disclosed. 
This additional disclosure will 
undoubtedly increase the amounts of 
initial investment required. The attor- 
ney must carefully review these num- 
bers to ascertain a reasonable estimate 
for the particular client, and should 
feel comfortable that there appears to 
be a reasonable basis for the informa- 
tion provided. There is a possibility 
that the new Item 7 will become some- 
thing of an earnings claim, identifying 
when a franchisee can expect to break 
even on the operation of the franchise. 
In addition, under current guidelines, 
a franchisor is permitted to disclose the 
experience of individual franchisees’ 
initial investments. Under new guide- 
lines, this information will no longer 
be presented. As a practical matter, 
franchisors do not disclose the experi- 
ence of franchisees in this item anyway. 


Restrictions on Sources 
of Products and Services 
Current Items 8 and 9 of the UFOC 
will be combined under the new guide- 
lines into Item 8. New Item 8 will 
require disclosure of restrictions on 
sources of products and services the 
franchisee must purchase. Additional 
disclosures will require an in-depth 
presentation of the income that a fran- 


chisor or affiliate derives as a result of 
required purchases. New disclosures 
will include the total revenues received 
by the franchisor or affiliate, the total 
revenues from the required purchases, 
and the percentage of the required 
purchases in relation to the total reve- 
nues. The franchisor will also have to 
disclose the source of this information. 
The information presented on fran- 
chisor revenues should also be included 
in the financial statements in Item 21 
of the new offering circular. Counsel 
should compare these two items to 
ensure that the disclosures are compa- 
tible. Information on the affiliate’s to- 
tal revenues will not be verified in the 
same manner, because the affiliate’s 
financial statements are not required 
to be included in the UFOC.1° 

New Item 8 disclosure will also have 
to identify whether there are any pur- 
chasing or distribution cooperatives and 
if so, whether the franchisor will nego- 
tiate the terms of the purchases of the 
cooperative. The franchisor will also 
have to disclose whether it grants any 
material benefits to franchisees who 
use approved suppliers, including 
whether the franchisor will grant re- 
newal of the franchise agreement or 
will grant additional franchises in new 
territories, if the franchisee uses ap- 
proved suppliers. The attorney should 
explain to the prospective franchisee 
the potential effects any cooperatives 
will have on the franchisee’s purchases 
as well as any ascertainable conse- 
quences of failure to use approved 
suppliers, i.e., franchisor’s refusal to 
renew the franchise agreement. 


Franchisee’s Obligations 

New Item 9 will provide a completely 
new disclosure of information identify- 
ing the franchisee’s obligations under 
the franchise agreement. Ironically, 
the current UFOC does not require any 
such disclosure. The information will 
be provided in a tabular format and in 
the first column will identify the obli- 
gation, in the second column will iden- 
tify the location in the franchise 
agreement or other document where 
the obligation is stated, and in the 
third column will cite other areas of 
the UFOC that provide additional in- 
formation regarding each obligation. 
The guidelines set out specific obliga- 
tions to be included in the tabular 
format and the franchisor may not 
deviate from the list. If the franchisee 
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is not subject to a particular obligation, 
the table will state that fact. If there 
are any obligations not identified in 
this list, disclosure will be made at the 
bottom of the tabular format under the 
heading of “Other Obligations.” The 
attorney should compare the obliga- 
tions contained in Item 9 with those 
in the franchise agreement to make 
sure all franchisee obligations are ade- 
quately disclosed. The attorney should 
then explain each of these obligations 
to the client and ensure that the client 
has a full understanding of the obliga- 
tions he or she will undertake. 


Financing 

New Item 10 of the offering circular, 
addressing financing available to a 
franchisee, may, but is not required to, 
be presented in a tabular format. Dis- 
closure contained in Item 10 will not 
be materially different from current 
disclosure; however, if the franchisor 
does, or intends to, sell, assign, or 
discount any note, the franchisor will 
be required to state whether the fran- 
chisor will remain primarily liable to 
provide the goods and services underly- 
ing the note. In addition, the franchisor 
will be required to state that the fran- 
chisee will lose certain defenses other- 
wise available if the franchisor sells, 
assigns, or discounts any note. An 
additional change to Item 10 that may 
be significant for some franchisors is 
that all financing documents will be 
required to be included as an exhibit 
to the offering circular. If a franchisor 
has financing relationships with sev- 
eral different sources, this requirement 
may prove particularly burdensome and 
the volume of documents may increase 
significantly. The attorney should thor- 
oughly review the documents provided 
and explain the provisions of each to 
the prospective franchisee, including 
the loss of rights inherent in any waiv- 
ers of defenses. 


Franchisor’s Obligations 

Under the provisions of the new 
guidelines, the Item 11 disclosure 
addressing the discretionary obliga- 
tions provided by the franchisor prior 
to and during operation of the fran- 
chise will no longer be disclosed. Dis- 
closure will be limited only to those 
obligations that the franchisor is con- 
tractually obligated to provide. How- 
ever, the increased disclosures in Item 
11 regarding advertising and electronic 


we 


or computer systems is substantial. 
The franchisor will have to provide 
detailed information regarding the ad- 
vertising programs, both national and 
regional. Increased disclosures will in- 
clude identification of the media used 
for dissemination of ads; the placement 
of advertising in the media (local, re- 
gional, or national), the source of the 
advertising, (in-house, national, or re- 
gional advertising agency), the condi- 
tions under which a franchisee will be 
permitted to use its own advertising 
materials; and if there is an advertis- 
ing council, how the members of the 
council are selected, whether the coun- 
cil has operational or decision-making 
power, and whether the franchisor has 
the power to form, change, or dissolve 
the advertising council. Similar expand- 
ed disclosures will also be included for 
local or regional advertising coopera- 
tives. The franchisor will also have to 
disclose how the regional area or mem- 
bership of the cooperative is determined 
and how each franchisee’s contribution 
to the cooperative is calculated. The 
party responsible for administration 
of the cooperative will be disclosed, as 
well as whether the cooperative is 
governed by actual written documents, 
and whether these documents may be 
reviewed by the franchisee. The disclo- 
sure must also state whether the 
cooperative is required to prepare an 
annual or periodic financial statement 
and, if so, whether these statements 
will be available for review by the 
franchisee. 

If there are any other advertising 
funds, the franchisor will have to dis- 
close who is required to contribute to 
each fund, and whether company- 
owned units are required to contribute 
on the same basis as franchise-owned 
units. Additional disclosures will in- 
clude the administration of the fund 
and whether financial statements will 
be prepared for the fund. Disclosure 
will also include the use of the fund in 
the most recent fiscal year, including 
percentages spent on production, me- 
dia, placement, administrative ex- 
penses, and any other expenses. The 
franchisor will have to disclose any 
related-party transactions with the ad- 
vertising fund and whether the fund 
will spend any particular amount in 
the area in which the franchise is to 
be located. An additional disclosure 
required on advertising funds under 
the new guidelines is whether the 


advertising funds are used to sell the 
actual product or service of the fran- 
chise, or if some of the funds are used 
for the solicitation of the sale of the 
franchise itself. 

New disclosures on computer sys- 
tems will identify any required elec- 
tronic cash register or computer system 
that the franchisee must purchase and 
will include a general description of the 
system in nontechnical language. The 
franchisor will have to identify each 
hardware component and software 
brand by name, type, and principal 
function. Disclosure must also indicate 
who has the contractual right or obli- 
gation to provide ongoing maintenance, 
repairs, upgrades, or updates, and must 
include the current annual cost of these 
items. If the computer system may be 
purchased from only one supplier, the 
franchisor must identify that supplier 
and provide the business address and 
telephone number. The franchisor must 
also disclose the length of time the 
program or component has been in 
continuous use in the franchise sys- 


tem. If there is more than one supplier 
for the computer equipment, the fran- 
chisor will have to disclose the identity 
of equivalent components and pro- 
grams, and whether any equivalent 
components have been approved for 
use by the franchisor. The franchisee’s 
obligation to upgrade or update any 
hardware component or software pro- 
gram will need to be disclosed, as well 
as any contractual limitations on the 
frequency or cost of this obligation. The 
description of the system or program 
will explain how the system or pro- 
gram is used in the franchised business, 
including the type of information or 
data collected or generated. If the fran- 
chisor has independent access to this 
information, the franchisor will have 
to disclose this fact, as well as any 
contractual limitations on the fran- 
chisor’s right to access the information. 
When the franchisor has no obligation 
to provide, or to assist the franchisee 
in obtaining, the required computer 
equipment, the disclosure will so state. 
The attorney should explain the impor- 
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tance of the computer system to the 
franchisee and should also explain the 
future obligations to change or upgrade 
the system initially acquired. 

Additional disclosures under Item 
11 will include the contents of the 
operating manual. The franchisor may 
elect either to include the table of 
contents of the operating manual in 
Item 11 (including the total number of 
pages in the manual and the number 
of pages devoted to each subject of the 
manual) or permit the franchisee to sit 
down and review the actual operating 
manual prior to signing the franchise 
agreement. If the franchisor elects to 
allow the franchisee access to the oper- 
ating manual prior to the signing of 
the franchise agreement, the franchi- 
see can expect to be required to sign a 
confidentiality agreement. Counsel for 
the franchisee should review this agree- 
ment prior to signing by the franchisee. 

Item 11 information available on the 
training program provided by the fran- 
chisor will also include more detailed 
disclosure. This disclosure will be con- 
tinued in a tabular format and will 
include a general outline of the train- 
ing program, including the subject, 
when each subject will be taught, iden- 
tification of the instructional materi- 
als, and the number of hours of 
classroom and on-the-job training. Dis- 
closures regarding the instructors will 
no longer be specific as to each indi- 
vidual instructor, but instead will 
disclose only the minimum experience 
of the instructors. This information 
will be useful in evaluating the quality 
of the training to be provided to the 
franchisee. 


Territory 
Much of the disclosure required in 
Item 12 will remain unchanged; how- 


ever, a significant addition to the dis- 
closure will require the franchisor to 
state whether the franchisor has the 
right to sell the product or service in 
other channels of distribution using 
the trademark. Additional channels of 
distribution will include mail order 
and other wholesale or retail establish- 
ments not in direct competition with 
the franchisee. Similar disclosure will 
be required if the franchisor has the 
right to sell the product or service of 
the franchise under a different trade 
name within the territory of the fran- 
chisee. The prospective franchisee must 
be carefully counseled on the effect 
that the franchisor’s rights to use other 
channels of distribution may have on 
the franchisee’s business. Generally, 
the franchisee will have no recourse if, 
after proper disclosure, the franchisor’s 
sales using other channels of distribu- 
tion “cannibalize” the franchisee’s busi- 
ness. New Item 12 will also include 
increased disclosure of competing busi- 
nesses involving similar products as 
those in the franchise system. 


Trademarks 

Disclosure of trademarks required 
under Item 13 of the guidelines will 
be limited to the principal trademark(s) 
to be licensed to the franchisee, and 
no longer need include an identifica- 
tion of all trademarks used in the 
franchised business. In addition, state- 
level trademark registrations need no 
longer be disclosed. If the trademark(s) 
are not federally registered, the fran- 
chisor will be required to include a risk 
factor disclosing the consequences of 
having a trademark that is not regis- 
tered with the U.S. Patent and Trade- 
mark Office. The attorney should 
carefully explain the effect of registra- 
tion of the trademark, particularly if 


“Are there any more additions to our proposal to eliminate paperwork?” 
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the franchisor does not defend or in- 
demnify the franchisee against third 
party claims of infringement. New dis- 
closures required in Item 13 will in- 
clude any decided infringement, 
cancellation, or opposition proceedings 
in which the franchisor unsuccessfully 
sought to prevent registration of a 
trademark similar to that licensed by 
the franchisor. This information will 
aid in evaluation of the strength of the 
trademark. 


Patents, Copyrights and 
Proprietary Information; 
Obligation to Participate; 
Restrictions 

Items 14, 15, and 16 will remain 
substantially unchanged under the new 
guidelines. 


Renewal, Termination, 
Transfer, and Dispute 
Resolution 

Item 17 will receive a major over- 
haul. Current disclosure generally in- 
cludes an exact replication of various 
provisions of the franchise agreement 
relating to the term, renewal, termina- 
tion, assignment, rights of first refusal, 
post-termination obligations, modifica- 
tion of the franchise agreement, rights 
of heirs, and provisions of any cove- 
nants not to compete. Under the new 
guidelines, Item 17 should be substan- 
tially reduced in volume and will con- 
tain a tabular format setting forth the 
location in the franchise agreement for 
various provisions and a brief sum- 
mary of each provision. The reader of 
this document will be referred to the 
relevant provision in the franchise agree- 
ment rather than having to read the 
actual provision both in the offering 
circular and again in the franchise 
agreement. The attorney will be able 
to concentrate on the actual provisions 
of the franchise agreement rather than 
duplicitous disclosure in the offering 
circular. New disclosures required un- 
der Item 17 will include the presence 
of an integration/merger clause in the 
franchise agreement, any arbitration 
or mediation clauses, as well as the 
choice of law and forum provisions 
contained in the franchise agreement. 
The franchisee should be advised of the 
legal effect of each provision and should 
be made aware of the increased costs 
incurred in arbitrating or litigating in 
a foreign jurisdiction and the less fa- 
vorable results that may be available 


SS 


under a foreign state’s laws. 


Public Figures 

Item 18 of the offering circular will 
no longer identify any right of the 
franchisee to use the name of a public 
figure in the franchisee’s own promo- 
tional efforts or advertising. Since a 
franchisee generally must receive the 
franchisor’s approval of all advertising 
materials prior to use anyway, this 
omission should not be of any signifi- 
cance. 


Earnings Claims 
Item 19, disclosing earnings claims, 
will be substantially unchanged. 


List of Outlets 

Information contained in Item 20 
outlining the number of franchised 
units in operation and canceled, termi- 
nated, or reacquired by the franchisor 
will now be presented in a tabular 
format. In addition, the franchisor will 
have to disclose similar information for 
company-owned units. Current disclo- 
sure does not require information on 
company-owned units. Current Item 
20 does require the franchisor to pro- 
vide a list of the name, last known 
address, and telephone number of each 
franchisee who has, within the previ- 
ous 12 months, been terminated, can- 
celed, not renewed, or otherwise 
voluntarily or involuntarily ceased to 
do business in the state. Under the new 
guidelines, the franchisor will have to 
provide the last known home address 
of each franchisee and will include 
franchisees who have not communi- 
cated with the franchisor within 10 
weeks of the application date. This will 
require disclosure of franchisees who 
are no longer paying royalties to the 
franchisor, but who have not been 
officially terminated. In addition to the 
projections for franchise sales in the 
next year, the franchisor will have to 
disclose the anticipated number of com- 
pany-owned units to be opened during 
the next year. The attorney should use 
this information to evaluate the size 
and strength of the franchise system 
and the number of franchised to com- 
pany-owned units. This item will also 
permit evaluation of anticipated growth 
in the current fiscal year. 


Financial Statements 
The financial statements required 
under Item 21 of the offering circular 


will be presented in a comparative 
format. This will allow the attorney 
more easily to review and evaluate 
changes in the franchisor’s financial 
condition. The attorney should con- 
sider consulting an accountant to re- 
view the financial statements. Agree- 
ments required to be attached to the 
offering circular under Item 21 will 
still be required inclusions. 


Receipt 

Item 23, the acknowledgement of 
receipt by the franchisee, will now 
include a list specifically identifying 
each exhibit to the offering circular, 
and will also contain a legend substan- 
tially similar to that currently con- 
tained on the cover page of the offering 
circular. Item 23 will also contain the 
name and address of the registered 
agent authorized to receive service of 
process, if this information has not 
been already been disclosed in Item 1. 


Conclusion 

The revisions to the UFOC are sub- 
stantial and will require additional 
efforts by attorneys counseling pro- 
spective franchisees in order to fulfill 
due diligence obligations. The ex- 
panded disclosure will, however, pro- 
vide much more detailed information, 
allowing for more informed decisions 
when entering into a franchise rela- 
tionship. Attorneys representing pro- 
spective franchisees should prepare now 
for the additional due diligence obliga- 
tions in order to effectively utilize the 
new tools available for evaluation of 
franchise opportunities. 0 


1 FTC Franchise Rule, “Disclosure Re- 
quirements and Prohibitions Concerning 
Franchising and Business Opportunities Ven- 
tures,” 16 C.F.R. 436 (1978). 

2 California, Hawaii, Illinois, Indiana, 
Maryland, Michigan, Minnesota, New York, 
North Dakota, Oregon, Rhode Island, South 
Dakota, Texas, Virginia, Washington, and 
Wisconsin require presale disclosure to pro- 
tective franchisees. 

3 FTC Franchise Rule, Interpretive 
Guides, Bus. Franchise Guide (CCH) 96227. 

4 Franchisors who are not in substantial 
compliance with the FTC Franchise Rule 
must fully register as business opportuni- 
ties. 

5 The new disclosure requirements are 
scheduled to take effect six months after 
adoption by the Federal Trade Commission 
and each North American Securities Ad- 
ministrators Association member registra- 
tion state. This effective date will not be 
prior to January 1, 1994, and will not be 
later than January 1, 1995. Revisions to the 


UFOC, April 25, 1993, Bus. Franchise Guide, 
Extra Edition No. 161, May 24, 1993 (CCH) 
General Instruction No. 265. Since the Fed- 
eral Trade Commission has not yet adopted 
the revisions to the UFOC, the effective 
date will probably be no sooner than July 
1, 1994. 

6 NASAA is a continental organization 
whose members include all state and Cana- 
dian provincial securities administrators. 

7 Revisions to the Uniform Franchise 
Offering Circular, April 25, 1993, Bus. Fran- 
chise Guide, Extra Edition No. 161, May 
25, 1993 (CCH) General Instruction No. 
150. All subsequent references to the re- 
vised UFOC guidelines are to this docu- 
ment. The agreements that must be attached 
to the UFOC, including the franchise agree- 
ment, need not be in plain English. 

8 Uniform Franchise Offering Circular 
Guidelines, Bus. Franchise Guide (CCH) 
45799 at Requirement 9. All subsequent 
references to current UFOC guidelines are 
to this document. 

9 Under revised Item 3, “affiliate” is 
defined as including only affiliates offering 
franchises under the franchisor’s principal 
trademarks. 

10 Tf the affiliate provides a guarantee of 
all of the franchisor’s obligations to the 
franchisee under the franchise agreement, 
the audited financial statements of the 
affiliate will be included in Item 21. 
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itigation attorneys, beware: 
Florida courts have signifi- 
cantly narrowed the mean- 
ing of “record activity” for 
purposes of a motion to dismiss for lack 
of prosecution. 

In separate cases, courts recently 
have held that the filing of a motion for 
mediation conference, the taking and 
filing of depositions, and even the filing 
of a motion for summary final judg- 
ment were all insufficient record activ- 
ity to preclude dismissal. 

Florida Rule of Civil Procedure 
1.420(e) provides: 


Failure to prosecute. All actions in which it 
appears on the face of the record that no 
activity by filing of pleadings, order of court, 
or otherwise has occurred for a period of one 
year shall be dismissed by the court on its 
own motion or on the motion of any 
interested person, whether a party to the 
action or not, after reasonable notice to the 
parties, unless a stipulation staying the 
action is approved by the court or a stay 
order has been filed or a party shows good 
cause in writing at least five days before the 
hearing on the motion why the action should 
remain pending. Mere inaction for a period 
of less than one year shall not be sufficient 
cause for dismissal for failure to prosecute. 


Practitioners had best not rely on the 
last sentence of the rule; mere inaction 
for less than a year can indeed be 
sufficient cause for dismissal. Now 
even where there is record activity, it 
is the nonmovant’s burden to show that 
the activity was undertaken in good 
faith and with design to move the case 
forward to conclusion. 


Prior Conflicts 
Among the Districts 

Previously, the district courts of 
appeal were in conflict regarding the 
standard to be used when a motion to 
dismiss for failure to prosecute was 
filed after some discovery had occurred 
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during the year preceding the motion. 
In Philips v. Marshall Berwick Chev- 
rolet, Inc., 467 So. 2d 1068 (Fla. 4th 
DCA 1985), the Fourth District Court 
of Appeal noted that under the prior 
version of the rule, the test was whether 
the activity—record or nonrecord— 
moved the cause forward toward ulti- 
mate resolution. But, the court noted, 
the addition of the last sentence of the 
rule in 1976 laid down a “bright line” 
with respect to discovery efforts. “They 
are sufficient to preclude dismissal 
unless they are patently repetitious,” 
the court said. “Where activity is 
facially sufficient, as opposed to merely 
passive, e.g., a name change, ... ; 
substitution of counsel ... ; a court 
cannot inquire further as to how well 
the activity advances the cause.” Id. at 
1069-70 (citations omitted). The Fifth 
District Court of Appeal held the same 
in Weaver v. The Center Business, 578 


So. 2d 427 (Fla. 5th DCA 1991), rev. 
dism., 502 So. 2d 624 (Fla. 1991). 

But in Karcher v. F.W. Schinz & 
Associates, Inc., 487 So. 2d 389 (Fla. 
1st DCA 1986), the First District Court 
of Appeal noted that the rule “requires 
that the activity of record be an af- 
firmative act designed to progress the 
suit to judgment in order to preclude 
dismissal.” Id. at 390. The court held 
that the service of a single interroga- 
tory seeking the basis for denials of 
certain requests for admission, was not 
a genuine measure to hasten the suit 
to disposition. Therefore, it was not 
sufficient record activity to preclude 
dismissal. 

The test adopted in Karcher thus 
gave the trial judge the broad discre- 
tion to evaluate the true practical value 
of the discovery as activity designed to 
move the case forward to conclusion 
on the merits. 

The Second District Court of Appeal 
in Anthony v. Schmitt, 557 So. 2d 656 
(Fla. 2d DCA 1990), rejected the Kar- 
cher test, explaining that it “seems to 
give the trial judge considerable discre- 
tion to subjectively determine the qual- 
ity of an attorney’s effort to litigate his 
or her client’s case.” Id. at 660. 

The Second District also rejected the 
Fourth and Fifth districts’ “bright line” 
test, “which would permit dismissal 
only when the discovery was repeti- 
tious.” Anthony, 557 So. 2d at 660. 
Although the court found that ap- 
proach “enticingly simple,’ the court 
said, “It severely limits the trial court’s 
authority to control litigants who fla- 
grantly employ abusive discovery to 
prevent dismissal of their actions. If 
the trial court is not empowered to 
dismiss such actions, it can only clean 
its docket by forcing such cases to 
trial.” Id. at 661. 

The Second District, fashioning its 
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own test in Anthony, held that when a 
motion to dismiss for failure to prose- 
cute is filed after some discovery activ- 
ity has occurred during the year pre- 
ceding the motion,! dismissal is proper 
only if the discovery was undertaken 
in bad faith and without any design to 
move the case forward to a conclusion 
on the merits. Anthony was a wrongful 
death action in which the personal 
representative of the estate died during 
the proceeding. Two motions to dismiss 
for lack of prosecution were filed. 
Although there had been no record 
activity for more than a year before the 
first motion, the trial court found that 
the personal representative’s illness 
and ultimate death constituted good 
cause for the action to remain pending. 
The next record activity was 364 days 
later and consisted of a) a request to 
produce any statement obtained from 
the plaintiff or the plaintiffs family in 
the past year and any documents the 
defendants planned to introduce at 
trial, and b) interrogatories asking the 
defendants to disclose any new wit- 
nesses and provide addresses for two 
witnesses previously disclosed without 
addresses. 


The Supreme Court Rules 

The Florida Supreme Court, in Del 
Duca v. Anthony, 587 So. 2d 1306 (Fla. 
1991), found the foregoing discovery 
sufficient and adopted the approach of 
the Second District Court of Appeal, 
thus resolving the conflict among the 
districts. The court reasoned: 


The Second District’s test is a middle ground 
approach which allows the trial judge to 
dismiss the cause if the discovery is in bad 
faith and is also “without any design to 
move the case forward toward a conclusion 
on the merits.” [Citation omitted] quoting 
Barnett Bank v. Fleming, 508 So. 2d 718, 
720 (Fla. 1987). 


The Florida Supreme Court noted 
that the Second District had concluded 
that although the discovery in Anthony 
was clearly filed primarily to avoid the 
application of Rule 1.420(e), it never- 
theless did ask for important witnesses 
and did assist in moving the case 
toward a conclusion on the merits. The 
district court had also concluded that 
the discovery was not “frivolous or 
clearly useless” or “an activity taken 
in bad faith,’ and, consequently, that 
the dismissal could not be sustained. 
Del Duca, 587 So. 2d at 1309. 


Since Del Duca and 
Toney, courts have 
closely scrutinized 
record activity and, 
with few exceptions, 
have increasingly 

narrowed what 
constitutes sufficient 
record activity to 
preclude dismissal 


In Toney v. Freeman, 600 So. 2d 1099 
(Fla. 1992), the Florida Supreme Court 
resolved another conflict among the 
districts, and held that a court status 
order and response to that order was 
not sufficient record activity to pre- 
clude dismissal. The court began by 
noting “that not every action taken in 
acase is sufficient to prevent dismissal 
under the rule. Record activity must 
be more than a mere passive effort to 
keep the case on the docket; the activity 
must constitute an affirmative act 
calculated to hasten the suit to judg- 
ment.” Jd. at 1100. The specific status 
order at issue asked counsel to respond 
to questions and the response indicated 
that plaintiff had died. The court held 
that the status order “was designed to 
obtain information about the progress 
of the case; it did not move the case 
forward in the sense of a progression 
toward resolution.” Jd. at 1101. The 
court remanded for a determination as 
to whether there was good cause for 
failure to prosecute. On remand, the 
district court found plaintiff failed to 
establish good cause for failure to 
prosecute. Freeman v. Toney, 608 So. 
2d 863 (Fla. 4th DCA 1992). 

In holding that status orders and 
responses to those orders were not 
sufficient record activity to preclude 
dismissal, the Supreme Court approved 
the decisions of the First and Second 
district courts of appeal in Caldwell v. 
Mantei, 544 So. 2d 252 (Fla. 2d DCA 
1989), and Norflor Constr. Corp. v. City 
of Gainesville, 512 So. 2d 266 (Fla. 1st 
DCA 1987), rev. den., 520 So. 2d 585 
(Fla. 1988), and disapproved the Fourth 
District’s holding in Freeman v. Toney, 


591 So. 2d 200 (Fla. 4th DCA 1991). 


Record Activity Scrutinized 

Since Del Duca and Toney, courts 
have closely scrutinized record activity 
and, with few exceptions,” have increas- 
ingly narrowed what constitutes suffi- 
cient record activity to preclude dis- 
missal. 

A motion for mediation conference, 
without any follow-up activity, was 
deemed insufficient record activity in 
Heinz v. Watson, 615 So. 2d 750 (Fla. 
5th DCA 1993), rev. den., ___ So. 2d 
__., 1993 Fla. LEXIS 1237 (Fla. July 
12, 1993). In Heinz, appellant filed a 
motion for mediation conference 363 
days after the last pleading. Six months 
later, appellees moved to dismiss for 
lack of prosecution, alleging that appel- 
lant had not filed his motion for 
mediation conference in good faith 
because he had failed to schedule a 
hearing on the matter. In addition, the 
appellant did not file an affidavit of 
good cause five days before the hearing 
as required by the rule. The trial court 
granted the motion to dismiss, finding 
that the motion for mediation confer- 
ence was passive rather than active 
record activity which was not designed 
to and did not have the effect of moving 
the case to trial on the merits. 

Citing both Del Duca and Toney, the 
Fifth District Court of Appeal found 
that the lower court was correct for 
several reasons. First, the court said 
that a motion for mediation conference 
without any follow-up activity during 
the subsequent six-month period is not 
record activity implemented to advance 
the case forward to a conclusion on the 
merits. However, the court said, “If 
appellant’s attorney had set the matter 
for hearing and had proceeded forward 
with mediation, dismissal of the case 
would not have been justified. A notice 
of hearing is record activity within the 
meaning of rule 1.420(e).” Heinz, 615 
So. 2d at 753. 

Second, the appellate court noted, 
“(I]t was apparent from the record that 
the attorney had no intention of pursu- 
ing mediation as a possible alternative 
to resolving the case through litiga- 
tion.” Id. Finally, the court said the 
dismissal should be affirmed because 
the lawyer failed to show good cause 
in writing at least five days before the 
hearing on the motion to dismiss.* 

The noticing, taking, and filing of 
depositions during the one-year period 
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: 


was held to be nonrecord activity which 
did not preclude dismissal, even prior 
to Toney and Del Duca, in Smith v. 
DeLoach, 556 So. 2d 786 (Fla. 2d DCA 
1990), rev. den., 564 So. 2d 1687 (Fla. 
1990). The court there noted that “the 
mere fact that a notice of deposition 
‘schedules the taking of a deposition for 
a future date does not, assure that the 
deposition will be taken.” Id. at 788. 
The court continued, “[{I]f rule 1.420(e) 
was interpreted, or amended, so that 
the scheduling of future discovery cre- 
ated record activity on the future 
compliance date, parties could frus- 
trate the rule by setting depositions or 
other discovery at various times in the 
distant future.” Id. The filing of the 
depositions likewise did not constitute 
record activity because the filing was 
not for any intended use by the parties 
or the witnesses, the court said. Jd. 

A motion for summary judgment was 
deemed insufficient record activity to 
preclude dismissal in Ezell v. Century 
21 of the Southeast, 615 So. 2d 273 (Fla. 
5th DCA 1993). The motion was filed 
by a pro se plaintiff. The Fifth District 

‘Court of Appeal noted that the motion 
did not state with particularity the 
grounds upon which it was based nor 
the substantial matters of law to be 
argued, as required by Florida Rule of 
Civil Procedure 1.510. Moreover, the 
court noted, the motion was not accom- 
panied by any affidavits and was not 
set for hearing. Citing Del Duca, the 
appellate court affirmed the trial court’s 
conclusion that the motion was merely 
a passive effort taken in bad faith* to 
keep the suit on the court’s docket and 
without any design to move the case 
toward a conclusion on the merits. 

Judge Dauksch, in a dissent, said 
that while the motion could have been 
more artfully drawn, in his opinion a 
motion for summary judgment filed 
within one year is sufficient to preclude 
dismissal. 


What can you do to help a friend 
who has a drinking problem? 
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The Standard for 
Nonrecord Activity 

In Wirth v. McGurn, 598 So. 2d 238 
(Fla. lst DCA 1992), the court, citing 
to earlier decisions, noted that nonre- 
cord activity sufficient to preclude dis- 
missal under Rule 1.420(e): 
is activity that substantially furthers the 
prosecution of the case, and is initiated by 
a party or by the court in response to a 
party’s notice or motion that advanced the 
cause. Nelson v. Stonewall Insurance Com- 
pany, 440 So. 2d 664 (Fla. 1st DCA 1983). 
The good cause which will avoid dismissal 
for failure to prosecute must include contact 
with the opposing party and some form of 
excusable conduct other than negligence or 
inattention to pleading deadlines. Norflor 
Constr. Corp. v. City of Gainesville, 512 So. 
2d 266, 267 (Fla. Ist DCA 1987), rev. den., 
520 So. 2d 585 (Fla. 1988). 


Id. at 240, citing Togo’s Eatery of 
Florida v. Frohlich, 526 So. 2d 999, 
1002 (Fla. 1st DCA 1988). 

In Wirth, although there was a 
nonrecord contact between the parties 
or their representatives, the court held 
that “such activity did nothing to 
substantially advance the cause to- 
ward a resolution.” Id. at 240. The 
court noted that the parties’ agreement 
to waive the time requirement for filing 
a responsive pleading merely delayed 
the normal progress of the case toward 
resolution, and held that that nonre- 
cord activity was insufficient to consti- 
tute good cause to preclude dismissal. 

As stated by the Second District 
Court of Appeal, “(T]he standard in 
determining whether particular non- 
record activity constitutes good cause 
must be set high, and the party must 
now show a compelling reason to avoid 
dismissal where there has been no 
record activity.” American Eastern Cor- 
poration v. Henry Blanton, Inc., 382 So. 
2d 863, 865 (Fla. 2d DCA 1980) (foot- 
note omitted). 


Conclusion 

Practitioners who are nearing the 
end of a year without record activity 
would be well advised to file a notice of 
hearing on a substantive motion or file 
a notice of trial and be prepared to try 
their case. A notice of hearing is record 
activity within the meaning of Rule 
1.420(e). Heinz v. Watson, 615 So. 2d 
750, 753; Grooms v. Garcia, 482 So. 2d 
407, 408 (Fla. 2d DCA 1985). Such a 
notice of hearing should pertain to a 
motion designed to advance the case 
toward conclusion. Alternatively, a no- 
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tice of trial is still sufficient record 
activity to preclude dismissal. Govayra 
v. Straubel, 446 So. 2d 1065 (Fla. 1985); 
Rodriguez v. Gonzalez Marine & Stor- 
age, 595 So. 2d 275 (Fla. 3d DCA 
1992).0 


1Rule 1.480(e) is not self-executing; it 
requires action by the court or the filing of 
a motion to dismiss, and such action must 
be undertaken before there is any further 
prosecution of the cause: Kubera v. Fisher, 
483 So. 2d 836 (Fla. 2d D.C.A. 1986); Carter 
v. DeCarion, 400 So. 2d 521 (Fla. 3d D.C.A. 
1981), pet. den., 412 So. 2d 464 (Fla. 1982). 

2 The Fourth DCA recently distinguished 
Toney and held that an order setting a 
status conference at which one or both 
parties appeared constituted sufficient re- 
cord activity to preclude dismissal. Samuels 
v. Palm Beach Motor Cars Ltd., et al., 618 
So. 2d 310, (Fla. 4th D.C.A. 1993). A motion 
to compel payment of arbitration fees was 
sufficient record activity in Wimbley v. 
Jacksonville Moving & Storage Co., 624 So. 
2d 323 (Fla. 1st D.C.A. 1993). 

3 Failure to show good cause in writing in 
compliance with the rule warrants dismissal 
of an action. Govayra v. Straubel, 466 So. 
2d 1065, 1066 (Fla. 1985). 

4 Although appellant argued no evidence 
in the record supported the trial court’s 
finding that the motion was filed in bad 
faith, appellant was hampered by the ab- 
sence of a transcript of the hearing. 
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TAX LAW NOTES 


The Forgotten Asset: 
Net Operating Losses of the 
Chapter 11 Corporate Debtor 


hen presented with the 
challenge of analyzing 
and restructuring the 
debt of a corporation 
under Ch. 11 of the Bankruptcy Code,! 
financial experts obviously recognize 
the value in the corporation’s equip- 
ment and inventory and may find value 
in the firm’s goodwill and going- 
concern value. However, one of the 
corporation’s most valuable, and some- 
times overlooked, assets might be its 
operating losses. 

Net operating losses (NOL’s) provide 
the corporation with a potential tax 
deduction equal to the corporation’s 
ordinary deductions in excess of ordi- 
nary income for each year over the 
past 15 years.” Given sufficient future 
income, an NOL may be worth 35 cents 
on the dollar. Often, this is a higher 
return than a creditor may realize 
upon liquidation of the corporation’s 
tangible assets. 

To understand what’s at stake, as- 
sume that in 1993 a corporation with 
a $1 million NOL files bankruptcy to 
reorganize under Ch. 11. In 1994, after 
emerging from bankruptcy, the reor- 
ganized corporation generates $1 
million of taxable income. This gives 
rise to federal corporate income tax 
liability of $328,250, leaving the cor- 
poration with after-tax income of 
$671,750. 

Theoretically, if the corporation had 
been able to carry forward the entire 
$1 million prebankruptcy NOL to 1994, 
the NOL would reduce the corpora- 
tion’s 1994 taxable income to zero, 
thereby reducing the corporation’s tax 
liability to zero. This results in after- 
tax income of $1 million available to 
pay creditors—almost a 50 percent in- 
crease in after-tax income. 

Companies in Ch. 11 traditionally 
use three methods of restructuring their 
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debts: First, the outright cancellation 
of the debt; second, the issuance of new 
debt in exchange for the old debt; and 
third, the issuance of stock in satisfac- 
tion of the debt. 

Consider a hypothetical corporation 
called “Loss Co.;’ which during the 
past five years has accumulated a $3 
million NOL. The ordinary deductions 
that went into creating these NOL’s 
might have consisted of interest deduc- 
tions, depreciation deductions, and 
other items that would qualify as ordi- 
nary deductions on a tax return.* Loss 
Co. owns assets (equipment, inventory, 
etc.) worth $2 million and carries $2.5 
million worth of trade debt. 


Cancellation of Debt 

In United States v. Kirby Lumber, 
284 U.S. 1 (1931), the Supreme Court 
recognized as income the economic bene- 


fit to a debtor resulting from the 
discharge of indebtedness for an 
amount less than that owed. Congress 
codified this rule in the Internal Reve- 
nue Code of 1954 (as amended, the 
“Code”) which defined gross income to 
include “income from discharge of in- 
debtedness.”> However, the Code also 
recognizes the precarious financial sit- 
uation of a corporation recently out of 
bankruptcy. Instead of imposing a cur- 
rent tax on the debt discharge income, 
the Code defers the tax by currently 
reducing the corporation’s net operat- 
ing losses.® This reduction takes away 
future deductions, in effect increasing 
future taxes. 

In the hypothetical case, assume 
that the creditors of Loss Co. canceled 
the $2.5 million trade debt. Loss Co. 
will not have to report any current 
income, but it will have to reduce its 
net operating losses from $3 million 
down to $500,000. This means that the 
following year, if the corporation has 
gross income equal to $4 million, it is 
only able to deduct $500,000 as a net 
operating loss. Loss Co. is left with 
$3.5 million of taxable income, result- 
ing in over $1,150,000 of tax liability. 
If Loss Co. had been able to deduct its 
full $3 million NOL, its tax liability 
would have been less than $330,000. 


Debt-for-Debt Exchange 

Loss Co’s second option would be to 
issue new debt in exchange for the old 
trade debt. Generally, a taxpayer is 
treated as satisfying the old debt with 
an amount of cash equal to the issue 
price of the new debt.’ The issue price 
of the new debt is determined under 
the rules regarding original issue dis- 
count.’ Where neither the old debt nor 
the new debt is publicly traded, the 
issue price of the new debt will be 
either its stated principal amount if 
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the debt has adequate stated interest, 
or the imputed principal amount if the 
instrument does not provide for ade- 
quate interest.? A debt instrument has 
adequate stated interest if the stated 
principal amount is less than or equal 
to the imputed principal amount.!° The 
imputed principal amount of a debt 
instrument is the present value of all 
payments due under the instrument, 
discounted at a rate equal to the appli- 
cable federal rate, compounded semi- 
annually.!! 

In our hypothetical case, assume 
that Loss Co., in satisfaction of the $2.5 
million trade debt, issues a new note, 
payable in five years with a stated 
principal amount of $2 million and 
adequate interest. The $500,000 dis- 
crepancy between the value of the old 
debt and the issue price of the new 
debt constitutes debt discharge and 
reduces Loss Co’s NOL. 


Stock-for-Debt Exchange 

The third option available to Loss 
Co. is the issuance of stock in satisfac- 
tion of the old trade debt. Generally, a 
debtor is treated as satisfying the old 
debt with an amount of cash equal to 
the fair market value of the new stock 
being issued to creditors.!2 However, 
for stock transferred on or before De- 
cember 31, 1994, or under a Title 11 
case filed on or before December 31, 
1993, a special rule known as the 
“stock-for-debt exception” may apply.!% 
The Revenue Reconciliation Act of 1993 
repealed the stock-for-debt exception 
for stock transferred after December 
31, 1994, unless transferred in a Title 
11 case that was filed on or before 
December 31, 1993.14 Under the stock- 
for-debt exception, in which the debtor 
corporation transfers an actual equity 
interest in the corporation to its credi- 
tors, the corporation neither recognizes 
income nor is it required to reduce its 
net operating losses as a result of any 
debt discharge.!5 However, this rule 
only applies where qualified stock rep- 
resenting meaningful participation in 
corporate growth is issued to credi- 
tors. “Disqualified stock” is defined 
by the Code as any stock with a stated 
redemption price if the stock has a 
fixed redemption date or is subject to 
a put or call option.!”? In addition, 
“nominal or token shares,’ i.e., a small 
amount of stock compared to other 
consideration transferred, will not sat- 
isfy the requirements for the stock-for- 


Net operating 
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a Ch. 11 debtor 
corporation’s ability 
to repay its 
creditors 


debt exception.1® 

Again, in the hypothetical case, as- 
sume that Loss Co. satisfies its $2.5 
million trade debt in 1994 with 1) 
$500,000 in cash, 2) $500,000 of new, 
restructured debt, and 3) 30 percent of 
Loss Co’s outstanding common stock. 
The fair market value of these assets 
transferred is about $1.3 million: 
$500,000 cash, $500,000 debt reflected 
in the books of the corporation, and 30 
percent of the remaining $1 million 
equity in the corporation. In the ab- 
sence of the stock-for-debt exception, 
Loss Co. would have $1.2 million of 
debt discharge. However, because the 
stock transferred was qualified stock, 
and the stock-for-debt exception ap- 
plies, the $1.2 million of debt discharge 
is disregarded and Loss Co. is not 
required to reduce its net operating 
losses. By preserving that $1.2 million 
of net operating losses, the corporation 
has potential tax savings of $420,000. 

After clearing the hurdle of tax at- 
tribute reduction for the cancellation 
of indebtedness exclusion, the debtor 
corporation faces another potential re- 
duction of NOL’s. In order to restrict 
trafficking in net operating losses, the 
Code limits the use of net operating 
losses following a 50 percent change 
in equity ownership.!9 Where 50 per- 
cent or more of the stock of a corpora- 
tion changes hands within a three-year 
period, net operating losses in follow- 
ing years are limited to a small per- 
centage of the prior restructuring value 
of the corporation.2° However, a special 
exception exists for equity shifts of a 
debtor corporation in bankruptcy. If 
over 50 percent of the stock of the 
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corporation remains in the hands of the 
old shareholders and the original trade 
creditors of the corporation, the restric- 
tion on use of the prior restructuring 
net operating losses is partially al- 
leviated.21 The corporation must only 
reduce its net operating losses by an 
amount equal to 50 percent of the debt 
discharge which was disregarded as a 
result of the stock-for-debt exception.?2 

By transferring only 30 percent of its 
common stock to creditors, Loss Co. 
avoids the NOL ownership limitation 
and is not required to reduce its NOL 
at all. 

Those structuring reorganizations in 
the near future may want to take 
advantage of the stock-for-debt excep- 
tion while it is still available. As illus- 
trated, net operating losses can be of 
significant value and can enhance a 
Ch. 11 debtor corporation’s ability to 
repay its creditors. Preservation of this 
asset requires careful financial analy- 
sis, an understanding of the reorgani- 
zation process, and expert tax plan- 
ning.O 


1 References to the Bankruptcy Code are 
to Title 11, U.S. Code §§101, et seg. Ch. 11 
of the Bankruptcy Code governs plans of 
reorganization of business debtors. All sec- 
tion references are to the Internal Revenue 
Code of 1986, as most recently amended by 
the Revenue Reconciliation Act of 1993, 
Pub. L. No. 103-66, unless otherwise stated. 

2 See I.R.C. §§172(b)(1)(A)Gi) and 172(c). 
NOL’s also include “carrybacks” from the 
subsequent three years.  I.R.C. 
§172(b)(1)(A)G). In other words, the excess 
of deductions over gross income may be 
carried back to offset income during the 
prior three years. 

3 See I.R.C. §11(b)(1). Section 11(b) pro- 
vides the formula for determining the 
amount of tax on the taxable income of 
every corporation. 

4 See I.R.C. §172(c). 

5 L.R.C. §61(a)(12). In addition to cancel- 
lation of indebtedness income, the modifica- 
tion of a debt instrument may result in a 
deemed taxable exchange of properties. See 
Cottage Savings Association v. Commis- 
sioner, 111 S. Ct. 1503 (1991). The IRS has 
issued proposed regulations stating that a 
modification of a debt instrument changing 
the yield thereof by more than 25 basis 
points (one-fourth of one percent) will result 
in a deemed exchange. See Prop. Treas. 
Reg. §1.1001-3. 

® L.R.C. §108(b)(1). NOL’s are the first of 
a number of tax attributes that are reduced 
as a result of cancellation of indebtedness 
income excluded by a Ch. 11 corporate 
debtor. After depletion of NOL’s the follow- 
ing tax attributes are reduced in the follow- 
ing order: general business credits; mini- 
mum tax credit; capital loss carryovers; tax 


basis in property; passive activity loss and 
credit carryovers; and foreign tax credit 
carryovers. I.R.C. §108(b)(2). Alternatively, 
the taxpayer may elect to apply any portion 
of the tax attribute reduction to reduce the 
basis of depreciable property of the tax- 
payer, subject to certain limitations. I.R.C. 
§108(b)(5). 

7 See I.R.C. §108(e)(10)(A). 

-8 LR.C. §108(e)(10)(B). Specifically, the 
issue price of new debt is determined under 
§§1273 and 1274. 

9 LR.C. §1274(a). If neither the new nor 
the old debt is publicly traded, §1273(b)(4) 
provides that the issue price of the new 
debt must be determined under §1274 if 
that section applies. Generally, §1274 ap- 
plies to debt instruments issued for property 
in which some or all of the payments are 
due more than six months after the sale or 
exchange, subject to a number of exceptions 
and limitations, including an exception for 
exchanges involving total payments of 
$250,000 or less. I.R.C. §1274(c). 

10 T.R.C. §1274(c)(2). 

LLR.C. §1274(b\(1) and (2). If §1274 is 
otherwise applicable, but the principal 
amount of the debt does not exceed 
$2,800,000, the applicable federal rate used 
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to determine whether the debt instrument 
has adequate stated interest cannot exceed 
9.0 percent, compounded semi-annually. 
LR.C. §1274A(a). 

12 T.R.C. §108(e)(8). 

13 The “stock-for-debt exception” was es- 
tablished in Commissioner v. Capento 
Securities Corporation, 140 F.2d 382 (1st 
Cir. 1944), and modified by statute in 1984 
and 1990. See Pub. L. No. 101-508, §11325(b) 
(1); Pub. L. No. 98-369, §59(a). 

14 Pub. L. No. 103-66, §13226(a)(1) and 
(a)(3)(B). The Revenue Reconciliation Act 
of 1993 is Title XIII of the Omnibus Budget 
Reconciliation Act of 1993. 

15 The Capento court advanced two theo- 
ries for this proposition: First, that the 
equity interest represented by the stock 
created a “balance sheet liability” equal to 
the debt discharged, precluding the realiza- 
tion of gain; and second, that a corporation 
realizes no gain on the receipt of the sub- 
scription price for stock, whether paid in 


cash or by means of canceling indebtedness. 

16 TR.C. §108(e)(10)(B)i). Repealed by 
Revenue Reconciliation Act of 1993, Pub. 
L. No. 103-66 §13226(a)(1). 

17 L.R.C. §108(e)(10)(B)(ii). 

18 L.R.C. §108(e)(8). Repealed by Revenue 
Reconciliation Act of 1993, Pub. L. No. 
103-66 §13226(a)(1). See Prop. Treas. Reg. 
§1.108-1 for a discussion of stock constitut- 
ing nominal or token shares. 

19 T.R.C. §382(a). 

20 LR.C. §§382(g) and 382(b). 

21 T.R.C. §382(1)(5)(A). 

22 T.R.C. §382(1)(5)(C). For a more de- 
tailed discussion of the ownership change 
limitations of §382 in corporate bankruptcy 
restructurings, see Malek and Thomas, More 
Balm for the Beleaguered in Latest 382 
Proposed Regulations, Taxes at 275 (May 
1993); Malek and Thomas, New 382(1)(5) 
and (1)(6) Regulations Provide Relief in 
Certain Corporate Bankruptcy Restructur- 
ings, Taxes at 715 (Nov. 1992). 
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ork place accidents 

have inconsistently 

drawn the attention of 

personal injury attor- 
neys unless a blatant third party suit 
was available to the injured employee. 
Workers’ compensation law provided 
the exclusive remedy for on-the-job and 
work-related injuries and diseases, and 
as a result, little attention was paid to 
the other culpable parties in the work 
place. However, even F.S. §440.11 
which describes the scope of immunity 
does not make the employer’s immu- 
nity from civil suit absolute. 

The employer’s problems outside of 
workers’ compensation begin with a 
basic threshold. If the employer fails 
to obtain workers’ compensation cover- 
age, the worker may choose between 
filing a claim under §440 or filing an 
action of law against the employer. If 
an action of law is elected, §440.11 
prevents the employer from defending 
the suit by claiming that the injury 
was caused by the negligence of a 
fellow servant, that the employee as- 
sumed the risk of employment, or that 
the injury was due to the comparative 
negligence of the employee. This suit 
arises out of the §440.38 requirement 
that every employer secure the pay- 
ment of compensation under §440 
unless otherwise exempted. 

Section 440.11 also excludes a suit 
based on fault, negligence, and reck- 
lessness. Supervisory personnel and 
corporate officers were held liable for 
acts of gross negligence prior to a 1988 
statutory amendment to F.S. §440.11(1) 
(1988). See Streeter v. Sullivan, 509 
So. 2d 268 (Fla. 1987). The statutory 
change has recently been held to be 
substantive in nature meaning that 
accidents prior to the 1988 statutory 
change can still result in a suit for 
gross negligence against supervisory 
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Torts in the Work Place: How 
Exclusive Is the Exclusive Remedy? 
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personnel and corporate officers. See 
Foreman v. Russo, 624 So. 2d 333 
(Fla 4th DCA 1998). 

A worker’s ability to sue the em- 
ployer in tort has relied upon a narrow 
line of cases involving allegations of 
deliberate intent to injure, intentional 
misconduct, and engaging in conduct 
which is substantially certain to result 
in injury or death. The groundwork for 
this line of cases was laid in Fisher v. 
Shenandoah General Construction Com- 
pany, 498 So. 2d 882 (Fla. 1986), which 
specifically refused to address the issue 
but noted that “although we can fore- 
see instances where an intentional tort 
might occur within the scope of em- 
ployment ....” Id. at 884. See also 
Lawton v. Alpine Engingeered Prod- 
ucts, Inc., 498 So. 2d 879 (Fla. 1986). 
These Florida Supreme Court holdings 
led to Cunningham v. Anchor Hocking 


Corporation, 558 So. 2d 93 (Fla. 1st 
DCA 1990), and Connelly v. Arrow Air, 
Inc., 568 So. 2d 448 (Fla. 3d DCA 
1990). Cunningham involved employ- 
ees who were required to work in an 
area exposing them to toxic chemicals. 
Connelly involved aircraft that was 
intentionally and routinely overloaded 
and poorly maintained. 

The courts in these cases found that 
virtual certainty of injury was suffi- 
cient to overcome the workers’ 
compensation immunity. This contrasts 
with the Fisher finding that a “strong 
probability” that an employer’s acts 
would result in injury was insufficient 
to overcome the immunity. 

Workers’ compensation immunity has 
also been overcome in the context of 
sexual harassment (Byrd v. Richardson- 
Greenshields Securities, Inc., 552 So. 
2d 1099 (Fla. 1989)), emotional dis- 
tress caused by the violation of the 
statute prohibiting discharge of an em- 
ployee for claiming or attempting to 
claim workers’ compensation (§440.205) 
(Scott v. Otis Elevator, 572 So. 2d 902 
(Fla. 1990)), and fraud and fraudulent 
intent (Salkay v. Deuschle, 385 So. 2d 
181 (Fla. 4th DCA 1980)). 

Other challenges may arise out of 
the workers’ compensation court’s find- 
ing that a particular claim does not 
constitute workers’ compensation. For 
example, on-the-job embarrassment 
and humiliation was found not to be 
covered by workers’ compensation in 
Williams v. Hillsborough County School 
Board, 389 So. 2d 1218 (Fla. lst DCA 
1980). 

The holding in Cunningham also 
excludes suit for strict liability for 
ultra hazardous activity (see also Crosby 
v. Regional Utility Board, City of 
Gainesville, 400 So. 2d 1024 (Fla. 1st 
DCA 1981)), and overcomes the immu- 
nity for public nuisance and strict 


liability under the anti-pollution stat- 
utes. Fisher rejects a suit based on 
failure to provide safety equipment 
and intentional avoidance of OSHA 
Safety Rules. 

Several other types of suits have 
been resolved by the appellate courts. 
A pulmonary condition caused by second- 
hand cigarette smoke in the work place 
has been found to be an occupational 
disease covered by workers’ compensa- 
tion. Eastern Air Lines v. Crittenden, 
596 So. 2d 112 (Fla. lst DCA 1992). 
Stress, in and of itself, is excluded as 
a compensable condition in §440.02(1) 
(1990). The same conclusion has been 
reached in Egan v. Florida Atlantic 
University, 610 So. 2d 585 (Fla. 1st 
DCA 1993), and LaFave v. Bay Consoli- 
dated Distributors, 546 So. 2d 78 (Fla. 
1st DCA 1989). 

However, in Massie v. University of 
Florida, 570 So. 2d 963 (Fla. lst DCA 
1990), a holding of unusual and exces- 
sive stress as a result of a purported 
exposure to employment conditions 
which aggravates a pre-existing condi- 
tion was found to give rise to a 
compensable workers’ compensation 
claim provided that it meets the repeti- 
tive exposure standard established in 
Festa v. Teleflex, Inc., 382 So. 2d 122 
(Fla. lst DCA), pet. for rev. denied, 388 
So. 2d 1119 (Fla. 1980). 

Workers’ compensation has also been 
held to be the exclusive remedy in 
injuries to a fetus (Globe Security v. 
Pringle, 559 So. 2d 720 (Fla. lst DCA 
1990)), and when a minor has been 
employed in violation of the child labor 
laws. Winn-Lovett Tampa v. Murphree, 
73 So. 2d 287 (Fla. 1954). 

In addition to the employer, co- 
employees may make a viable target 
for suit in certain types of cases. F.S. 
§440.11(1) precludes suit against a 
co-employee merely for fault or negli- 
gence. However, gross negligence 
removes this insulation. See Weller v. 
Reitz, 419 So. 2d 739 (Fla. 5th DCA 
1982). Section 440.11(1) also indicates 
that if a co-employee acts with willful 
and wanton disregard or provokes physi- 
cal aggression, this will also remove 
the workers’ compensation insulation 
from the co-employee. See Mirabal v. 
Cachurra Corp., 580 So. 2d 285 (Fla. 
3d DCA 1991). 

The one exception to these rules 
occurs when a state employee acts with 
“mere” gross negligence and not the 
greater degree of culpability required 


by §768.28(9)(a) (bad faith, malicious 
purpose, or in a manner exhibiting 
wanton and willful disregard of human 
rights, safety, or property). See Elliott 
v. Dugger, 579 So. 2d 827 (Fla. lst DCA 
1991). The Florida Supreme Court has 
recently held constitutional the statu- 
tory amendment raising the degree of 
negligence necessary to maintain a 
civil tort action against policymaking 
employees from gross negligence to 
culpable negligence. Eller v. Shova, 18 
Fla. L. Weekly S626 (Fla. December 9, 
1993). The amendment did not violate 
access to the courts provision of the 
Florida Constitution because the amend- 
ment did not abolish a cause of action 
and because workers’ compensation pro- 
vides a reasonable alternative. 

The co-employee must also be acting 
in furtherance of the employer’s busi- 
ness. If a co-employee is in a capacity 
separate from that created by the em- 
ployment, the co-employee in their 
second status will not be protected. In 
Perkins v. Scott, 554 So. 2d 1220 (Fla. 


2d DCA 1990), the defendant co-- 


employee was the commercial landlord 
of the building where the plaintiff fell 


down the stairs while in the course and 
scope of his employment. 
Co-employees working for different 
state agencies may also be liable. In 
State v. Koch, 582 So. 2d 5 (Fla. 1st 
DCA 1991), the court held that an 
employee of one state agency can’ t sue 
an employee of a different state agency 
if they are working on “unrelated 
works” even if it is for the same em- 
ployer, the state. F.S. §440.11(1). The 
unrelated works exception to the work- 
ers’ compensation exclusive remedy 
provision was not abolished by the 
sovereign immunity statute (F.S. 
§768.28(9)(a)). Koch, 582 So. 2d at 7. 
Complicating these matters further 
is the work place where numerous 
employers are involved due to a con- 
tractor subletting all or part of its 
contract work to other employers. F.S. 
§440.10(1) (1991) makes a contractor 
who sublets ail or any part of its 
contract work the employer not only of 
its own employees but also of the 
employees of any subcontractor to 
whom all or any part of the principal 
contract has been sublet. The key crite- 
ria to this provision is the contractual 
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obligation, a portion of which is sublet 
to another. Jones v. Florida Power 
Corp., 72 So. 2d 285 (Fla. 1954). It is 
the general contractor’s liability to se- 
cure compensation that creates the 
immunity, not the actual payment. 
Abernathy v. Employers Ins. of Wau- 
sau, 428 So. 2d 272 (Fla. 2d DCA 1982), 
approved, 442 So. 2d 953 (Fla. 1983). 
Thus, an employee of a subcontractor 
receiving workers’ compensation from 
the subcontractor could not sue the 
general contractor in tort. 

The courts have also held that when 
a statutory duty exists instead of a 
contractual duty, there is no immunity. 
Woods v. Carpet Restorations, Inc., 611 
So. 2d 1303 (Fla. 4th DCA 1992). In 
Woods, a condominium association that 
entered into a contract with a profes- 
sional property management company 
to perform certain duties did not have 
immunity from suit in tort by an in- 
jured employee of the contractor. 

Contractor-subcontractor relation- 
ships are controlled by the principal of 
verticality. So long as the contractual 
obligation to provide workers’ compen- 
sation goes up the subcontractor ladder, 
even as far as the general contractor, 
immunity attaches. Dempsey v. G&E 
Construction Company, 556 So. 2d 426 
(Fla. 4th DCA 1989). However, an 
employee can sue down the immunity 
ladder without immunity attaching. 
In Abernathy, an employee of a gen- 
eral contractor was able to sue the 
subcontractor for negligence. There 
is also no protection horizontally from 
suit. A subcontractor is not immune 
from suit from employees of another 
subcontractor when they both work for 
the same general contractor. F.S. 
§440.10(1)(f). The vertical immunity is 
not destroyed as to the general contrac- 
tor even when a contract exists between 
the general contractor and the subcon- 
tractor requiring the subcontractor to 
provide workers’ compensation insur- 
ance for its employees. Walker v. United 
Steel Works, Inc., 606 So. 2d 1243 (Fla. 
2d DCA 1992). The understanding of 
the parties as to their legal role as a 
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statutory employer or employee will 
not confine the court’s interpretation 
of the actual relationship existing be- 
tween the parties. In Marco Polo Hotel 
v. Popielarczyk, 622 So. 2d 104, (Fla. 
3d DCA 1993), an affidavit of the 
subcontractor’s injured employee say- 
ing that to his knowledge he was not 
a statutory employee of the contractor 
was not sufficient to overcome the 
contractor’s motion for summary judg- 
ment based on the contents of the 
service contract. See also Thompson v. 
Citizens National Bank, 433 So. 2d 32 
(Fla. 5th DCA 1983); Campbell v. Sal- 
man, 384 So. 2d 1331 (Fla. 3d DCA 
1980). Similarly, the claimant’s obliga- 
tion to provide notice of injury is 
satisfied as to the statutory employer 
by the notice to the subcontractor who 
did not have workers’ compensation 
coverage. T:E. James Construction Co. 
v. Hartley, 616 So. 2d 548 (Fla. 1st 
DCA 1993). 

The most interesting development 
in this area in recent years has been 
the court’s willingness to recognize 
innovative arguments for purposes of 
establishing workers’ compensation cov- 
erage where none had previously 
existed due to independent contractor 
agreements. In Miami Herald Publish- 
ing v. Hatch, 617 So. 2d 380 (Fla. 1st 
DCA 1993), the court climbed three 
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rungs of the vertical ladder to force the 
Miami Herald to provide workers’ com- 
pensation benefits to a street hawker 
of newspapers. The street hawker had 
worked for a hawker distributor whose 
workers’ compensation policy was dis- 
covered to have lapsed at the time the 
street hawker was injured. 

The judge of compensation claims in 
his order held that by virtue of the 
paper’s contractual agreements with 
its advertisers, the Miami Herald in- 
curred primary obligation to publish 
its advertisers’ commercial advertise- 
ments. Under this theory, the news- 
paper then sublet the distribution of 
the papers carrying the advertisements 
to hawker distributors who contracted 
with street hawkers (thereby meeting 
the statutory classification of “contrac- 
tor”). When the claimant was injured, 
and it was discovered that the distribu- 
tor’s workers’compensation policy had 
lapsed, the Miami Herald was made 
the statutory employer of the street 
hawker. 

The Hatch case raises the question 
as to the relationship of independent 
contractors in work place accidents. 
F.S. §440.02(11)(d)(1) states that a gen- 
eral contractor is not protected by tort 
immunity if the independent contrac- 
tor is injured and sues the general 
contractor. However, if the general 
contractor obtains a workers’ compen- 
sation policy for the benefit of the 
independent contractor by deducting 
policy premiums from payment due to 
the independent contractor, tort immu- 
nity applies to the general contractor. 
Mandico v. Taos Construction, Inc., 
605 So. 2d 850 (Fla. 1992). The same 
ruling would be the case if the deduc- 
tions were made from a commission. 
Allen v. Estate of Carman, 281 So. 2d 
317 (Fla. 1973). If the employer had 
deducted any portion of the premium 
cost from the pay of an employee, even 
with the agreement of the employee, 
the employer would be guilty of a 
misdemeanor and the agreement would 
be invalid. F.S. §440.21(1); see Barran- 
gan v. City of Miami, 545 So. 2d 252 
(Fla. 1989). 

Presently pending before the Florida 
Supreme Court is the case Ft. Pierce 
Tribune v. Williams, 18 Fla. L. Weekly 
D1942 (Fla. lst DCA August 30, 1993), 
in which the court must determine 
whether there is a difference between 
the status of independent contractors 
in workers’ compensation cases and in 


tort cases involving vicarious liability. 
The issue has been certified by the 
First District Court of Appeal. The 
judge in the workers’ compensation 
case found the newspaper carrier to 
be an employee of the paper and the 
First District Court of Appeal reversed 
based on the long line of cases holding 
that newspaper carriers as a class are 
independent contractors. The same is- 
sues have been raised in the City of 
Port St. Lucie v. Chambers, 606 So. 2d 
450 (Fla. 1st DCA 1992) (Judge 
Barfield’s concurring opinion), and 
Walker v. Palm Beach Newspaper, Inc., 
561 So.2d 1198 (Fla. 5th DCA), appeal 
dismissed, 576 So. 2d 294 (Fla. 1990) 
(Judge Sharp’s special concurrence). 
The injured employee may also have 
a remedy against a co-employee. F.S. 
§440.11(1) does not allow suit against 
a co-employee for fault, intentional 
conduct, or intentional injury unless it 
reaches the §440.11(1) threshold of 
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gross negligence when such acts result 
in injury or death, or such acts proxi- 
mately cause such injury or death, or 
when the co-employee acts with willful 
and wanton disregard, or unprovoked 
physical aggression. See Jones v. Rob- 
inson, 618 So. 2d 279 (Fla. 3d DCA 
1993); Elliott v. Dugger, 579 So. 2d 827 
(Fla. lst DCA 1991); Weller v. Reitz, 
419 So. 2d 739 (Fla. 5th DCA 1982); 
Mirabal v. Cachurra Corp., 580 So. 2d 
285 (Fla. 3d DCA 1991). 

If an employee falls under the bor- 
rowed servant doctrine, the injured 
employee may not sue the special em- 
ployer. F.S. §440.11(2); Booher v. 
Pepperidge Farms, Inc., 468 So. 2d 985 
(Fla. 1983); Maxson v. Air Products 
and Chemicals, Inc., 554 So. 2d 1212 
(Fla. 1st DCA 1990). Three factors 
determine whether the borrowed em- 
ployee doctrine applies: 1) A contract 
of hire, either express or implied, with 
a special employer; 2) work being done 
that was essentially that of the special 
employer; and 3) the special employer 
had the right to control the details 
of the work. Shelby Mutual Ins. Co. 
v. Aetna Ins. Co., 246 So. 2d 98 (Fla. 
1971). 

The 1993 statutory changes in work- 
ers’ compensation include one addition 
to §440.11. At the end of the section, 
the following sentence has been added: 
“The immunity from liability provided 
in the subsection extends to county 
governments with respect to employees 
of county constitutional officers whose 
offices are funded by the board of 
county commissioners.” 

Thus, an employee of the tax ap- 
praiser’s office cannot sue the county 
for on-the-job injuries. This appears to 
indicate that county governments will 
be treated like statutory employers for 
the purpose of affording immunity to 
the county from liability exposure. A 
similar situation would be anticipated 
with county sheriffs’ departments, and 
other county departments that involve 
constitutional officers as defined in the 
county constitution. 

Personal injury attorneys continue 
to be creative in finding ways to chal- 
lenge the exclusive remedy doctrine. 
Identifying the other culpable parties 
in the work place and pursuing claims 
against them appears to be the newest 
development in what was merely a 
search for any deep pockets that could 
be found for purposes of a third party 
suit.0 
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n all too familiar incident 

occurred in Tampa, in 

January 1993—a dis- 

gruntled former employee 
killed three men who were once his 
supervisors, wounded two others, and 
then turned the gun on himself and 
committed suicide. Work place violence, 
a thing virtually unknown in the 1960’s 
and early 1970’s, has increased stead- 
ily the past two decades. In an effort 
to provide a safer and more productive 
work environment, employers have 
been utilizing various psychological 
tests to screen applicants for possible 
violent behavior. However, the utiliza- 
tion of psychological tests has come up 
against harsh criticism from labor 
organizations, social scientists, and vari- 
ous interest groups. This article will 
briefly describe the utilization and 
effectiveness of such tests, and their 
legality. 

Work place violence, often perpe- 
trated by disgruntled employees, has 
reached epidemic proportions in the 
United States. In 1992, work place 
violence resulted in 750 homicides, the 
second most common source of death 
in the work place according to a U.S. 
Department of Labor study. More dis- 
turbing is the figure that 40 percent of 
female deaths at the work place were 
homicides.! A National Institute for 
Occupational Safety and Health 
(NIOSH) study indicates women are 
more likely to be killed as a result of a 
homicide in the work place than for 
any other cause. Legislation such as 
Florida’s stalking statute, F.S. Ann. 
§784.048(2) (West 1992), and Florida’s 
harassment statute, F.S. Ann. §914.24 
(West 1992), may prove helpful in lim- 
ited circumstances in deterring work 
place-related violence against women. 
The harassment statute by its lan- 
guage is limited to protection of victims 
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and witnesses in criminal cases. None- 
theless, these statutes can be useful 
in some circumstances involving dis- 
gruntled employees. The stalking stat- 
ute language is quite broad and pro- 
vides, in part, “Any person who will- 
fully, maliciously, and repeatedly 
follows or harasses another person com- 
mits the offense of stalking.” F.S. 
§784.048(2) (1992). Under F.S. §914.24, 
a circuit court, upon application of a 
state attorney, can issue a temporary 
restraining order prohibiting harass- 
ment of a victim or witness in a crimi- 
nal case. 

A National Safe Workplace Institute 
(NSWI) study estimates that 111,000 
violent incidents were committed in 
work environments last year in what 
social scientists believe is a trend and 
not merely aberrant behavior. In addi- 


tion to the human loss and suffering, 
work place violence cost employers an 
estimated $4.2 billion in 1992. The 
offensive and violent conduct costs em- 
ployers in productivity, higher health 
and disability coverage, legal liability, 
turnover, and increased absences. 

The escalation in work place violence 
is best exemplified by the crisis that 
has hit the U.S. Postal Service in the 
past decade. Within only hours of each 
other on May 6, 1993, two separate 
incidents left two postal employees 
dead. In Dearborn, Michigan, a postal 
worker was slain by a colleague upset 
at not getting a promotion, while in 
Dana Point, California, a former mail 
carrier, recently discharged for stalk- 
ing a coworker, fatally shot a postal 
employee. In the last 10 years, 34 
people have been killed and 20 wounded 
in 12 highly publicized post office- 
related shootings across the country. 
Representative Barbara Collins (D- 
Mich.) characterized the incidents as 
“a cancer on our society [that] must be 
eliminated.”2 

Sociologists have developed numer- 
ous explanations for the increased lev- 
els of work place violence. Most believe 
that the phenomenon of work place- 
related violence reflects the increased 
levels of violence in society in general. 
Such violence may be attributable to a 
legal system that does not effectively 
deter crime, and a cultural system that 
fails to promote orderly behavior. Also 
possibly to blame is the pervasive glam- 
orization of violence by the mass me- 
dia. 

Perhaps the most cited explanation 
for the increased levels of work place 
violence is the impact on the average 
worker of sweeping economic changes 
over the past decade. As economic hard 
times have swept across the country, 
workers and managers have felt less 
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secure about their jobs. This insecurity 
is not necessarily unwarranted. Joseph 
Kinney of the National Safe Workplace 
Institute estimates that at least a mil- 
lion managers have lost their jobs due 
to corporate downsizing and mergers 
in the last 10 years. As Dr. Judd 
Marmor, former president of the Ameri- 
can Psychiatric Association, explains 
“the home and the work place are 
where people spend most of their lives, 
and that’s the source of most of their 
frustration. The work place is the place 
where one’s life and hope are cen- 
tered.”3 In economic hard times, where 
layoffs and wage cuts are common, the 
potential for violence in the work place 
increases. Many employees caught up 
in employer personnel actions become 
extremely frustrated—one of the 
greatest variables that leads to aggres- 
sion. 

In response to the difficulty in ob- 
taining accurate applicant background 
information, many employers in the 
past often used the polygraph to test 
applicants. However, effective use of 
the polygraph has been virtually elimi- 
nated by the passage of the federal 
Employee Polygraph Protection Act 
(EPPA), 29 U.S.C. §§2001-2009, passed 
in 1988.4 EPPA’s reach extends not 
only to the polygraph, but also to a 
“deceptograph, voice stress analyzer, 
psychological stress evaluator, or any 
other similar device (whether mechani- 
cal or electrical) that is used, or the 
results of which are used, for the pur- 
pose of rendering a diagnostic opinion 
regarding the honesty or dishonesty 
of an individual” 29 U.S.C. §2001(3) 
(1989). With the increased unavailabil- 
ity of the physiological examinations 
and the high costs and risks of making 
hiring errors, employers have turned 
to personality-based measures to pre- 
dict the existence of a wide variety of 
counterproductive work behaviors.® 
One of the best known diagnostic and/ 
or evaluative personality tests is the 
revised Minnesota Multi-phasic Per- 
sonality Inventory (MMPI-2), although 
there are literally thousands of such 
tests available. Some of these include 
the London House Employment Pro- 
ductivity Index, which includes scales 
on dependability, interpersonal coop- 
eration, and drug avoidance; the Per- 
sonnel Reaction Blank, designed to 
measure the “wayward impulse”; and 
the Personnel Decisions, Inc., Employ- 
ment Inventory, designed to measure 


“employee deviance.” The basic meth- 
odology of personality tests is compli- 
cated and cannot be explained thor- 
oughly in this article, but a very brief 
discussion may be helpful. 

The goal of every personality test in 
one way or another is to predict human 
behavior.’ In order to explain or pre- 
dict human behavior such as emotional 
instability or propensity toward vio- 
lence, scientists have gathered data to 
assist them to formulate an explana- 
tion or prediction.§ 

How effective is behavioral science 
in identifying those employees that 
may kill before it is too late? According 
to some experts, not very good. The 
most cited problems of psychological 
tests include the nonexistence of 
comprehensive national data and the 
poor record of clinicians to assess vio- 
lence potential accurately. According 
to psychologist and law professor John 
Monahan of the University of Virginia, 
even under optimal conditions, psy- 
chologists and psychiatrists “are accu- 
rate in no more than one out of three 
predictions of violent behavior,’ and 
that is “over a several-year period 
among institutionalized populations 
that had both committed violence in 
the past and were diagnosed as men- 
tally ill”? Most recently, Monahan ob- 
served in the International Journal of 
Law and Psychology that this condition 
has not improved during the 1980's 
because few uniform standards have 
been employed. Some researchers rely 
too heavily on subjective clinical im- 
pressions while others fail to include 
actuarial probabilities and other essen- 
tial data. 

Furthermore, Monahan claims that 
even if predictive capabilities were more 
accurate, they still might never iden- 
tify those individuals who are most 
likely to commit work place acts of 
violence. The most statistically depend- 
able indicators of propensity to engage 
in violent crime are past violence, age, 
sex, race, socioeconomic status, drug/ 
alcohol abuse, IQ scores, education 
level, and employment stability. How- 
ever, violent employees are character- 
ized by only two of the nine standard 
characteristics. They are almost in- 
variably men and most likely have 
migratory job histories. 

Researchers have attempted to de- 
vise a standard profile of those employ- 
ees who have committed violence in the 
past. Although the national murder 


rate among African Americans is eight 
times that of whites, work place vio- 
lence has been generally perpetrated 
by whites. These perpetrators are pre- 
dominantly males in their thirties and 
forties with often no record of previous 
violent behavior. They are often loners, 
isolated from supportive institutions 
and extremely vulnerable to low self- 
esteem and job pressures. In addition, 
James Alan Fox, professor of criminal 
justice at Northeastern University and 
author of Mass Murder: America’s Grow- 
ing Menace (Plenum Press, 1985), notes 
that unlike most homicides in the 
United States where chemical derange- 
ment is implicated, alcohol or drugs 
are not responsible for work place kill- 
ings. Likewise, while most murders in 
the United States are caused by sud- 
den eruptions of violent emotions, work 
place murderers are often not acting 
at random but are methodical and 
selective in their actions. 

Although there may be an extensive 
range of personalities that may fit 
within the standard profile, psychia- 
trist Park Dietz, who heads the Threat 
Assessment Group in Newport Beach, 
California, notes that the prototypical 
person at high risk often suffers from 
paranoid disorders which account both 
for troubles on the job and an exagger- 
ated fascination with weapons. Accord- 
ing to Dietz, “[Hle is chronically dis- 
gruntled, seen as a troublemaker. He 
is quick to perceive unfairness, injus- 
tice or malice in others when that’s 
unwarranted. . . . When he does open 
up to someone, it’s with a litany of 
gripes extending back months or a 
year. Even when people go out of their 
way to smooth things over, he sees 
that as some conspiratorial effort to 
keep him from getting what he de- 
serves. He doesn’t take responsibility 
for his problems—it’s always someone 
else’s fault.”!° Unfortunately, if an em- 
ployee is paranoid, he is probably a 
poor candidate for any company coun- 
seling plans or other accommodations. 
Employers should clearly be extremely 
wary of employees who exhibit signs 
of paranoia when making any decisions 
about terminating such employees. Ap- 
propriate precautions should be taken 
to ensure the safety of personnel and 
management alike. 

Although personality tests may lack 
the accuracy and reliability sought by 
both critics and advocates alike, such 
tests may be one of the few tools left, 
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at present for an employer seeking to 
prevent potential work place violence 
and problematic behavior. The conse- 
quences of doing nothing are growing 
too high for many employers. 

Such testing, absent statutory authori- 
zation, is not, however, without in- 
creasing legal risk. While psychological 
testing has given rise to claims of 
defamation, infliction of emotional dis- 
tress, unlawful practices under Title 
VII or the Americans with Disabilities 
Act, a key concern is the claim of 
invasion of privacy. The right of pri- 
vacy has been held to be the right to 
be free from the unwarranted appro- 
priation or exploitation of one’s person- 
ality; the right to be free from the 
publication of one’s private affairs with 
which the public has no legitimate 
concern; and the right to be free from 
wrongful intrusion into one’s private 
activities in such a manner as to out- 
rage or cause mental suffering, shame, 
or humiliation to a person of ordinary 
sensibilities.12 

Past decisions in the public sector 
and a recent California state court 
decision give valuable insight toward 
predicting future developments as to 
the previous issue. 

A line of pre-EPPA cases dealing 
with the legality of polygraph exami- 
nations in the public sector context is 
helpful. Prior to the passing of EPPA, 
courts employed a balancing test when 
considering whether polygraph exami- 
nations could be actionable invasions 
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of privacy, especially when the em- 
plover probed sensitive issues. In the 
public employee context, courts in Cali- 
fornia and Texas have held that a 
polygraph examination, even if not 
statutorily proscribed, could be an in- 
vasion of privacy. In Long Beach Em- 
ployees Ass’n v. City of Long Beach, 227 
Cal. Rptr. 90 (Cal. 1986), and Texas 
State Employees Union v. Texas Dep’t 
of Mental Health and Mental Retarda- 
tion, 746 S.W. 2d (Tex. 1988), the 
highest courts of California and Texas 
held that there was no “compelling 
governmental interest” in requiring 
polygraph examinations which justi- 
fied the intrusion into an employee’s 
constitutionally protected zone of pri- 
vacy. However, see Raymond v. Over- 
land Park, 672 F. Supp. 473 (D. Kan. 
1987), for the proposition that a 
municipality’s interest in ensuring that 
a police officer is capable of performing 
his or her duties substantially out- 
weighs any privacy interest that may 
be violated by the administration of a 
psychological fitness-for-duty assess- 
ment. 12 

The constitutionality of psychologi- 
cal prescreening in the private sector 
went virtually unaddressed until So- 
roka v. Dayton Hudson Corp., 7 Cal. 
App. 4th 203, 1 Cal. Rptr. 2d 77 (1991), 
review granted, 4 Cal. Rptr. 2d 180 
(1992). In Soroka, a class action was 
filed alleging that a job application 
requiring interested parties to com- 
plete the Minnesota Multi-phasic Per- 
sonality Inventory (MMPI), a psy- 
chological evaluation test comprised of 
over 700 true and false questions, vio- 
lated one’s privacy rights guaranteed 
by Art. 1, §I of the California Constitu- 
tion. The plaintiffs contended that the 
questionnaire asked “intrusive and per- 
sonal questions of applicants about 
private matters that [had] no relation- 
ship or relevance to job performance 
or qualifications.” Plaintiffs’ objections 
focused on certain questions contained 
in the MMPI. 

The defendant asserted that the psy- 
chological tests were necessary to 
screen out applicants who might put 
customers or employees in jeopardy, 
or who would not take direction or 
follow procedures. The court in Soroka 
held that California’s constitutional 
right to privacy requires that any in- 
trusion of that right be justified by a 
“compelling interest” as opposed to a 
mere showing of “reasonableness.” Find- 


ing that the privacy rights of appli- 
cants are the same as employees, the 
court of appeals preliminarily enjoined 
the defendant from administering the 
MMPI. 

The decision in Soroka is a serious 
potential roadblock for employers seek- 
ing to use psychological tests to pre- 
vent work place violence. Courts, when 
balancing the privacy interests of ap- 
plicants against an employer’s interest 
in screening applicants, may be 
tempted to rule against employers. 
However, employers both public and 
private, have a duty to provide a safe 
work place for their employees and 
employers, and should have a “compel- 
ling interest” in administering such 
tests to help prevent work place vio- 
lence. Moreover, new legislation is 
needed to provide employers with effec- 
tive tools and means to deal with the 
devastating impact of rising work place 
violence. 0 
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YOUNG LAWYERS’ REPORT 


Planning Opportunities with 
Family Limited Partnerships 


ith the increase in the 
maximum federal in- 
come tax rate to 39.6 
percent and the recog- 
nition of valuation discounts by the 
Internal Revenue Service,! the revital- 
ized family limited partnership now 
offers attractive opportunities for es- 
tate, gift, and income tax planning. The 
newfound popularity of family limited 
partnerships has swelled as clients 
have found a legitimate device to gift 
assets while retaining control over 
them. That is to say, the family limited 
partnership allures the client who 
wants to have the cake and eat it, too. 

Although family limited partnerships 
offer desirous tax results, they also can 
imperil the assets of clients who en- 
counter one or more of the many traps 
for the unwary in the creation, opera- 
tion, and termination of family limited 
partnerships. Such traps may be avoided 
with a fundamental knowledge of the 
labyrinth of laws and regulations that 
govern family limited partnerships, 
many of which are summarized 
below. 


The Family Limited 
Partnership Concept 

In a typical family limited partner- 
ship, mom and dad transfer an asset 
to a limited partnership. In this part- 
nership, the general partner often will 
own one percent of equity and the 
limited partner will own 99 percent of 
equity. Mom and dad retain the general 
partnership interest (either individu- 
ally or in a subchapter S corporation) 
and subsequently gift the limited part- 
nership interests to their children. If 
done properly, mom and dad have 
transferred the partnership property 
(and the income attributable to it) to 
their children at a low gift tax cost, 
while retaining complete control of the 
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asset and possibly shielding it from 
creditors. 


Planning Points for Family 
Limited Partnerships 

Limited Liability and Protection 
Against Creditors. The general partner 
in a family limited partnership bears 
total personal liability for the debts of 
the partnership to the extent that the 
assets of the partnership are insuffi- 
cient to pay such debts, even if the 
general partner holds only one percent 
of partnership equity. The general 
partner may avoid such personal liabil- 
ity by transferring his or her general 
partnership interest to a subchapter S 
corporation, a limited liability corpora- 
tion, or a business trust. 

Personal creditors of a general part- 
ner may only go against the general 
partner’s share of the partner- 
ship’s assets. Notwithstanding two 


recent California cases to the contrary, 
personal creditors may be limited to the 
general partner’s share of partnership 
income—they normally do not replace 
the general partner in the management 
of partnership affairs.” 

A limited partner bears no liability 
for the debts of the partnership except 
to the extent of his or her interest in 
the partnership. Personal creditors of 
a limited partner may acquire a charging 
order against a limited partner’s in- 
come or foreclose on a limited partner- 
ship interest, but the value of such an 
interest may be de minimis.* 

The use of a family limited partner- 
ship for asset protection is not fool- 
proof. Recent California cases have 
established that judgment creditors 
may become operating partners in 
place of the debtor-partner, and may 
liquidate the partnership interests of 
the debtor.* The fraudulent conveyance 
act or a court’s equitable powers may 
destroy the creditor protection nor- 
mally afforded to family limited part- 
nerships. And if the general partner 
fails to distribute partnership income 
to avoid a creditor’s charging order, the 
assets of the partnership effectively 
will be tied up until the creditor goes 
away.® 

Retention of Control in Older Genera- 
tion. With a limited partnership, par- 
ents can transfer 99 percent of the 
equitable interests in partnership prop- 
erty while retaining complete control 
over the asset. Although the same 
result can be obtained with voting and 
nonvoting subchapter S stock, the fam- 
ily limited partnership may pose fewer 
tax hurdles. 

Simplicity. The creation of a family 
limited partnership requires fewer for- 
malities than a subchapter S corpora- 
tion. A partnership agreement, deed of 
gift, and limited partnership certificate 
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will suffice. The use of a limited 
partnership to transfer interests in 
real estate may eliminate the need for 
ancillary probate. 

Gifts to Children. Some gifts to 
children, such as gifts of undeveloped 
real estate, may more appropriately be 
made through family limited partner- 
ships than through trusts. When a 
trust holding real estate terminates, a 
child/beneficiary receives an undivided 
interest in the real estate. After receiv- 
ing the property outright, a recalci- 
trant child may seek to partition the 
property and thereby wreck the par- 
ents’ estate planning objectives. A part- 
nership agreement may prevent such 
a problem by restricting a child’s right 
to transfer his or her partnership 
interests. 

Realty Transfer Tax Implications. 
The transfer of real estate into a family 
limited partnership is subject to Flor- 
ida realty transfer taxation.® Florida 
law may permit family partnership 
interests to be held in nominee name 
on behalf of a family limited partner- 
ship, but such arrangements should be 
avoided, especially when the family 
limited partnership is intended primar- 
ily to shelter assets from potential 
creditors. Failure to advise a client of 
the imposition of the realty transfer tax 
will embarrass an attorney whose cli- 
ent may be subject to significant trans- 
fer tax costs upon the implementation 
of a family limited partnership. 

Income Tax Implications. Like sub- 
chapter S corporations, limited part- 
nerships are pass-through entities that 
attribute items of partnership income, 
deductions, gains, and losses directly 
to the partners. Limited partnerships, 
however, have less elaborate income 
tax rules than subchapter S corpora- 
tions. For example, property with- 
drawn from limited partnerships will 
often suffer fewer adverse tax ramifica- 
tions than property withdrawn from 
subchapter S corporations. Also, lim- 
ited partnerships have no restrictions 
upon the number and type of partners. 
Moreover, in view of the new maximum 
income tax rate of 39.6 percent, limited 
partnerships can shift income from 
parents to children whose income tax 
rates may be as low as 15 percent or 
28 percent. 

The partnership income tax provi- 
sions of the Internal Revenue Code are 
elaborate and offer many traps for the 
unwary. For example, I.R.C. §704(e)(1) 
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prescribes certain requirements that 
must be met before a donee of a limited 
partnership interest will be considered 
a partner for federal income tax pur- 
poses. First, the donee must be the real 
owner of his or her partnership inter- 
est.7 Second, the interest transferred 
to a donee must be a capital interest.® 
Finally, the interest transferred to a 
donee must be a material income- 
producing factor in the partnership.? 
If the tests of I.R.C. §701(e)(1) cannot 
be met, a donee may nevertheless 
establish himself or herself as a part- 
ner for federal income tax purposes if 
it can be shown that the partnership 
was formed in good faith with a bona 
fide business purpose.!° 

An allocation of income provided in 
a partnership agreement will be re- 
spected only if the allocation has sub- 
stantial economic effect and passes the 
family partnership tests of I.R.C. 
§704(e).1! 

Gains normally will not be recog- 
nized upon the implementation of a 
family limited partnership. However, 
at least three events can trigger gains. 
First, upon the contribution of property 
to a partnership, encumbered property 
may be subject to gains if money is 
actually or constructively distributed 
in an amount in excess of a partner’s 
basis in his or her partnership inter- 
est.!2 Second, the recapitalization of a 
partnership may trigger gains. Finally, 
gifts of partnership interests subject to 
liabilities in excess of a donor’s basis 
may trigger gains.15 

Estate and Gift Tax Planning. Fam- 
ily limited partnerships are especially 
attractive tools for estate and gift tax 


planning because they permit the donor/ 
parent to discount the value of gifts to 
donee/children that otherwise might 
not be discounted if made outright to 
children.14 Although the most common 
valuation discounts are those for mi- 
nority interests and lack of marketabil- 
ity, discounts can also be taken for key 
man or thin management, investment 
companies, information access and reli- 
ability, comparability, market absorp- 
tion and blockage, and liquidation 
and/or capital gains.}5 

Valuation discounts may maximize 
tax-free transfers. For example, as- 
sume that husband and wife have 
undeveloped real estate worth 
$5,000,000. Husband and wife desire 
to give a portion of the real estate to 
their daughter. 

In an outright gift, husband and wife 
can give about 26.6 percent of the real 
estate to their daughter without incur- 
ring an immediate gift tax (26.6% x 
$5,000,000 = $1,330,000, less 10% 
discount = $1,197,000, the combined 
unified credit of husband and wife). 
This assumes a 10 percent valuation 
discount for gifts of undivided interests 
in real property. 

However, by first transferring the 
real estate to a properly designed 
family limited partnership, husband 
and wife may be able to give about 48 
percent of the underlying value of the 
real estate to their daughter without 
incurring an immediate gift tax (48% 
x $5,000,000 = $2,400,000, less 50% 
discount = $1,200,000, the combined 
unified credit of husband and wife).16 

Similarly, valuation discounts may 
be used to maximize annual gifts. 
Assume again that husband and wife 
have undeveloped real estate worth 
$5,000,000. Husband and wife desire 
to gift a portion of the real estate to 
their eight children and seven grand- 
children. Assuming the availability of 
a 50 percent valuation discount, hus- 
band and wife might make annual gifts 
under I.R.C. §2503(b) of $600,000. 
Without a family limited partnership, 
and in the absence of other valuation 
discounts, husband and wife could 
make outright annual gifts of only 
$300,000. 

Family limited partnerships offer 
opportunities for planning for the gen- 
eration-skipping transfer tax. Gener- 
ally, the generation-skipping transfer 
tax may be imposed at the rate of 55 
percent on transfers of property to 


beneficiaries who are two generations 
younger than a donor. Each donor may 
exempt $1,000,000 from the tax. Accord- 
ingly, a grandparent might transfer 
an appreciating family limited partner- 
ship interest (with a discounted value 
of no more than $1,000,000) into a trust 
for the benefit of the grandparent’s 
children and grandchildren. If the grand- 
parent allocates his or her GST exemp- 
tion to the trust, the appreciated trust 
assets would avoid the generation- 
skipping transfer tax entirely. 

Family Partnership Freezes. Partner- 
ship freezes no longer have the same 
potential for transfer tax savings as 
they did before the implementation of 
LR.C. §2701 (and its predecessor, 
§2036(c)). Liquidation value freezes 
(those freezes that permitted the donor 
to put his or her interest to a partner- 
ship at any time at a guaranteed price 
equal to the fair market value of the 
partnership at the time of transfer) 
have been emasculated by Ch. 14. The 
value of partnership freezes has not 
been eliminated completely. Income 
stream freezes (freezes when the donor 
retains an income stream of cumulative 
and fixed annual distributions) may 
continue to serve, in very limited 
circumstances, as a viable method for 
creating federal transfer tax savings.!7 

In a typical family limited partner- 
ship freeze, a parent retains a preferred 
partnership interest. The preferred in- 
terest receives cumulative, fixed an- 
nual distributions from the partner- 
ship (in the form of guaranteed pay- 
ments) and a preference as to liquidat- 
ing distributions. The value of the 
preferred interest is fixed; it represents 
the fair market value of the partner- 
ship at the time of the creation of the 
freeze. Parent transfers to children the 
common partnership interests that 
represent the residual value of the 
partnership after the preferred inter- 
ests have been satisfied. All future 
growth is attributed to the common 
partnership interests transferred to the 
children. Parent may retain the control 
of the limited partnership by retaining 
the general partnership interest. Par- 
ent must retain at least a one percent 
interest in partnership income, gains, 
losses, and deductions to be considered 
a partner under federal tax regula- 
tions. 

Alternatives to the family partner- 
ship freeze should be considered before 
the implementation of a freeze. Alter- 
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natives include the transfer of partner- 
ship interests by outright gifts, private 
annuities, and installment sales, all of 
which might be easier to execute than 
a freeze. 

Numerous tax and nontax factors 
must be considered before the im- 
plementation of a family partnership 
freeze. For example, the partnership 
must be able to make annual guaran- 
teed payments to the holders of the 
preferred partnership interests. If such 
distributions are not made, an added 
interest factor makes the burden that 
much more difficult. 

The determinant to whether a family 
limited partnership freeze will save 
federal transfer taxes is the discount 
rate used in valuing a parent’s quali- 
fied payment rights.!8 The lower the 
discount rate, the greater the value of 
the retained interest, and the lower the 
gift tax value of the transferred inter- 
est. To the extent that the family 
limited partnership can be expected to 
achieve a rate of earnings substantially 
in excess of the discount rate used to 
value a parent’s qualified payment 
rights, a freeze may produce federal 
transfer tax savings. If partnership 
earnings equal the discount rate used 
to value a parent’s qualified payment 
rights, no real transfer tax savings 
likely will be recognized. If partnership 
earnings are less than the discount rate 
used to value a parent’s qualified 
payment rights, there may be a trans- 
fer tax loss.19 

When properly crafted, a family lim- 
ited partnership can serve as an impor- 
tant adjunct in family wealth planning. 
In addition to income, estate, and gift 


tax advantages, family limited partner- 
ships offer the ease of simple organiza- 
tion, limited liability, and protection 
against creditors. No other estate plan- 
ning device in the 1990’s may offer so 
much. 0 
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provides that the lapse of a voting or 
liquidation right in a family-controlled (both 
before and after the lapse) partnership is 
treated as a transfer by gift or an inclusion 
in the gross estate. The amount of the 
transfer is the value of all interests in the 
partnership held by the donor immediately 
before the lapse over the value of the 
interests immediately after the lapse. 

17 For an excellent discussion of estate 
freezes, see Louis S. Harrison, Proposed 
Regulations Amplify New Estate Freeze 
Rules, Estate PLANNING (September/October 
1991), from which much of this discussion 
is drawn. 

18 See Harrison, supra note 17, and 
Weitzner, supra note 13. 

19 Td. 
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FAMILY LAW 


Interspousal Tort Liability: 
Abrogation of Interspousal 


n May 27, 1993, the Flor- 

ida Supreme Court abro- 

gated the common law 

doctrine of interspousal 
tort immunity, joining Florida with the 
majority of our sister states.! 

The family law practitioner will be 
faced with a multitude of procedural 
and substantive issues which will re- 
quire consideration. This two-part arti- 
cle will address how other states have 
resolved those issues. This part of the 
article will discuss the history of the 
doctrine, how other courts have dealt 
with the joinder of tort claims with a 
dissolution action, potential res ju- 
dicata, and collateral estoppel effects 
of nonjoinder, the right to a jury trial 
on the tort claim, and the interplay of 
statutory criteria used to award ali- 
mony and divide property in dissolution 
actions with damages recoverable in a 
tort action. The second part of the 
article will deal with causes of action, 
damage issues, conflicts of laws, and 
insurance exclusions. 


History 

The origin of interspousal immunity 
is uncertain; however, it existed in the 
common law of England, which was 
adopted in the United States. The 
English common law theory was first 
based upon the theory that the wife 
was a chattel of the husband, and 
subsequently upon a unity theory in 
that the wife’s legal identity merged 
into that of her husband and her hus- 
band acquired the power to use and 
control her property.2 The concept of 
unity originally served as the basis for 
the doctrine in the United States until 
the wholesale passage of the Married 
Women’s Acts, which allowed a wife to 
sue her husband and others for injuries 
to her property. Confronted with the 
logical inconsistency of recognizing a 


Immunity 
Part I 


The decision of 
whether to join an 
interspousal tort 
claim with a 
pending dissolution 
of marriage action 
brings into play 
conflicting legal 
theories that require 
the practitioner’s 
attention 


by Judge Seymour Benson 
and Leigh Kniskern 


woman’s separate identity for the pur- 
pose of interspousal suits involving her 
property, yet not recognizing it for 
interspousal tort suits, courts began 
searching for new rationale to sustain 
the doctrine. And so, in most states, 
including Florida, the rationale be- 
came that of promoting peace and har- 
mony in the marital relationship, avoid- 
ing fraudulent or collusive claims, and 
avoiding inconsequential domestic 
squabbles. The Florida Supreme Court 
also held that since Florida had adopted 
the common law of England by statute, 
abrogation of the doctrine was best left 
to the legislature, unless there was a 
compelling need for change and the 
reason for the law no longer existed.® 
The doctrine began to crumble in 
Florida in the case of Dressler v. Tubbs, 
435 So. 2d 792 (Fla. 1983). Similarly, 


in Sturiano v. Brooks, 523 So. 2d 1126 
(Fla. 1988), Mrs. Sturiano sued the 
estate of her deceased husband for 
injuries she sustained as a result of 
her husband’s negligent operation of 
an automobile. The Florida Supreme 
Court allowed her suit because the 
rationale of maintaining family har- 
mony and prevention of collusive suits 
against insurers did not apply when 
one spouse was dead. Finally, in Waite 
v. Waite, 618 So. 2d 1360 (Fla. 1993), 
the Supreme Court held that both 
public necessity and fundamental rights 
require judicial abrogation of the doc- 
trine. The Waite court reasoned that 
since a wife could still sue her husband 
in equity, or could file criminal charges 
against her husband, the addition of 
interspousal tort suits to the list of 
legal proceedings a wife could already 
bring against her husband would not 
foster unwarranted marital discord. 
Furthermore, it reasoned that the de- 
vices available to expose fraud and 
collusion in lawsuits between unmar- 
ried couples should also suffice for 
married couples. The court would not 
presume fraud and foreclose meritori- 
ous claims simply because the injured 
party was married to the wrongdoer. 
Finally, the court noted that collusive 
lawsuits had not been unduly pro- 
moted in states which had abrogated 
the doctrine. 


Joinder 

The decision of whether to join an 
interspousal tort claim with a pending 
dissolution of marriage action brings 
into play conflicting legal theories that 
require the practitioner’s attention be- 
cause of the interplay with the doctrine 
of res judicata, collateral estoppel, and 
the right to a jury trial. The issue of 
whether a tort claim must be joined, 
may be joined, or may not be joined 
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with a pending dissolution of marriage 
action has been considered in a number 
of states which have abrogated the 
doctrine. Courts in some other jurisdic- 
tions forbid joinder of tort claims with 
a dissolution of marriage action, even 
in the face of a compulsory counter- 
claim rule similar or identical to Rule 
1.170(a) of the Florida Rules of Civil 
Procedure. Those courts, holding that 
interspousal tort claims may not be 
joined with a dissolution of marriage 
action, reason that divorce actions will 
become unduly complicated, and the 
resultant delay could become intoler- 
able if custody and visitation of chil- 
dren were involved. Furthermore, since 
tort actions commonly involve issues 
of fault, some courts in no-fault divorce 
states hold that joinder of a tort claim 
with a dissolution action would frus- 
trate the legislative intent behind the 
no-fault divorce statutes. These courts 
reasoned that the administration of 
justice is better served by keeping the 
two proceedings separate because di- 
vorce actions are equitable in nature, 
and do not involve recovery of dam- 
ages, while tort claims are legal and 
may involve a trial by jury and result 
in a recovery of damages. 

Some courts permit, but do not re- 
quire, joinder, although these courts 
may encourage one view over the other. 
For example, in Wisconsin, joinder is 
permitted but discouraged because Wis- 
consin is a no-fault divorce state. Wis- 
consin courts note that tort actions do 
not fit easily within the framework of 
a divorce action, since tort actions 
involve consideration of fault, even to 
the extent that punitive damages can 
be recoverable. Furthermore, they note 
that trial of the tort claim might re- 
quire the presence of numerous wit- 
nesses or other parties unnecessary to 
the divorce action. Finally, Wisconsin 
courts hold that failure to join the tort 
claim does not result in its being bar- 
red by the doctrine of res judicata, 
because the claims that are decided in 
a divorce action are distinct from those 
that are raised in tort actions, and, 
therefore, there is no identity of causes 
of actions or claims.5 Texas courts, on 
the other hand, permit and encourage 
joinder because joinder avoids two tri- 
als based at least in part on the same 
facts and settles in one suit all claims 
existing between the parties.® 

Courts requiring joinder, such as the 
New Jersey court in Tevis v. Tevis, 400 


Florida courts have 
not been faced with 
decision-making 
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a tort claim for 
damages and the 
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A.2d 189 (N.J. 1979), reasoned that the 
parties should lay to rest all their legal 
differences in one proceeding and avoid 
prolongation and fractionalization of 
litigation. Even though New Jersey is 
a no-fault divorce state, the Tevis court 
noted that wrongful marital conduct 
not only is relevant to the tort claim, 
but also may be considered by the court 
as a relevant circumstance affecting 
the parties’ financial status in the 
divorce case, and all claims should be 
presented in one single controversy. 
The New Jersey court did indicate that 
an exception to the rule might be 
allowed when the plaintiff did not 
know and reasonably could not have 
known of the existence of the tort claim 
at the time of the divorce action. A 
subsequent New Jersey case held that 
an exception to the joinder require- 
ment would also be allowed when the 
tort claim arose in the late stages of 
the divorce proceeding, because it would 
require significant further discovery 
and frustrate the judicial economy ob- 
jective of res judicata. However, the 
court warned that a tort plaintiff should 
advise the court of the existence of the 
tort claim so that it could make the 
final decision of whether to permit an 
amendment to the pleadings.” 

Prior to Waite, the Florida Supreme 
Court held in Hill v. Hill, 415 So. 2d 
20, 21 (Fla. 1982), that claims by one 
divorcing spouse for injuries tortiously 
inflicted by the other should be pre- 
sented to the divorce court as a fact to 
be considered when setting alimony, 
instead of bringing it as a separate tort 
action subsequent to divorce. However, 
the court in that case rejected the 
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appellant’s argument that the doctrine 
of interspousal immunity should be 
abrogated, and did not consider the 
distinction between the factors under- 
lying an award of alimony and those 
underlying an award of compensatory 
and punitive damages in tort. 

It is uncertain whether the Florida 
Supreme Court will require, permit, 
or forbid joinder of tort claims with 
divorce actions. 


Res Judicata— 
Collateral Estoppel 

In Davis v. Dieujuste, 496 So. 2d 806 
(Fla. 1986), the Florida Supreme Court 
held that res judicata applied in disso- 
lution proceedings and said, “Where a 
trial court has acquired jurisdiction to 
adjudicate the respective rights and 
obligations of the parties, a final judg- 
ment of dissolution settles all such 
matters as between the spouses evolv- 
ing during the marriage, whether or 
not these matters were introduced in 
a dissolution proceeding and act as a 
bar to any action thereafter to deter- 
mine such rights and obligations.” It 
may also be interpreted that the lan- 
guage of Rule 1.170(a) of the Florida 
Rules of Civil Procedure makes such a 
compulsory counterclaim. However, 
Florida courts have not been faced with 
decision-making problems relating to 
a tort claim for damages and the rela- 
tionship between alimony and equita- 
ble distribution theories. 

F.S. §61.075, relating to the equita- 
ble distribution of marital assets and 
liabilities, as well as F.S. §61.08, relat- 
ing to alimony, set forth the considera- 
tions when distributing property and 
awarding alimony. Both permit the 
court to consider any other factor to 
do equity and justice between the par- 
ties. Does this include the award of 
damages for a tort? While the court 
may consider adultery in determining 
alimony, it is limited to a depletion of 
family resources.? Most recently, the 
legislature added intentional dissipa- 
tion or waste of marital assets during 
the dissolution or within two years 
prior to the filing of the petition as 
another factor when considering equi- 
table distribution,!° which must be 
considered in relation to the four-year 
statute of limitations for intentional 
torts.!! It is unsettled as to whether 
the dissolution court would have 
jurisdiction to determine damages for 
intentional or negligent torts under 


F.S. §61. 

The Utah Supreme Court, in Noble 
v. Noble, 761 P.2d 1369 (Utah 1988), 
differentiated between the damage is- 
sues arising in tort and those of ali- 
mony and property awards in dissolu- 
tion matters, and did not apply a res 
judicata approach to a tort claim con- 
cluded after the dissolution action. A 
similar result was reached in the lead- 
ing Wisconsin case of Stuart v. Stuart, 
410 N.W. 2d 632 (Wis. Ct. App. 1987), 
aff'd, 421 N.W.2d 505 (Wis. 1988). 

For res judicata to bar a subsequent 
suit, the following elements must be 
present: 1) identity of the thing sued 
for; 2) identity of the causes of action; 
3) identity of the parties to the action; 
and 4) identity of the quality or ca- 
pacity of the person against whom the 
claim is made. In addition, the prior 
action must have resulted in a final 
judgment by a court of competent 
jurisdiction on the merits of the claim 
being asserted in a subsequent ac- 
tion.!2 The relative of res judicata is 
collateral estoppel which prevents iden- 
tical parties from relitigating issues 
that have previously been fully liti- 
gated and which resulted in a final 
decision of a court with competent 
jurisdiction.!° Collateral estoppel (estop- 
pel by judgment, issue preclusion), on 
the other hand, bars parties from reliti- 
gating issues which were actually liti- 
gated and necessarily determined in a 
previous action between the same par- 
ties.14 

The majority of other jurisdictions 
hold that a subsequent tort suit is not 
barred by the doctrines of res judicata 
and collateral estoppel, reasoning that 
a civil action in tort is fundamentally 
different from a divorce action and the 
issues involved are entirely distinct. 
The purpose of a divorce action is to 
dissolve the marital relationship, while 
the purpose of a tort action is to recover 
compensation for injuries tortiously in- 
flicted. The purpose of alimony is to 
provide support and maintenance 
rather than to provide damages for ill 
treatment. In no-fault divorce states, 
the divorce court may not consider the 
misconduct of a spouse, except in lim- 
ited circumstances, while fault is of 
paramount importance in tort actions. 
Some of these courts also rely on the 
policy considerations underlying the 
prohibition against joinder of tort 
claims with divorce actions.!5 

Courts which hold that the subse- 


quent tort claim is barred by the doc- 
trine of res judicata rely on the policy 
considerations utilized by courts which 
require joinder. !6 

Of necessity, it is important to be 
aware of and concerned with the relation- 
ship between Rule 1.170(a) of the Flor- 
ida Rules of Civil Procedure and Davis 
v. Dieujuste, referred to previously. 


Releases 

In the ordinary course of business, 
matrimonial lawyers will be negotiat- 
ing agreements in settlement of the 
disputes between the parties. Once the 
parties conclude a marital settlement 
agreement, and provide for a release, 
any future actions may be barred. Such 
a situation arose in Coleman v. Cole- 
man, 566 So. 2d 482 (Ala. 1990),!7 
which contained a mutual release as 
follows, “Each party, in consideration 
of this agreement, expressly releases 
the other party from any and all claims 
and demands, other than under the 
provisions of this agreement, for the 
settlement of property rights.” A gen- 
eral release such as this constituted a 
bar to a subsequent tort action. Divorce 
counsel who is aware that his or her 
client has a potential tort claim against 
the other spouse should either specifi- 
cally except the tort claim from any 
release contained in the settlement 
agreement or draft the release in such 
a manner that it clearly does not en- 
compass tort claims. 


Pending Cases 

Cases that are pending and not yet 
concluded will require counsel to con- 
sider whether to request an amend- 
ment to the pleadings to include tort 
claims. The Waite decision is likely to 
have retroactive and prospective applica- 
tion.18 The State of Washington consid- 
ered such a matter and held that the 
abrogation of interspousal immunity 
applies with respect to all actions in 
which a final order, decree, or judg- 
ment has not been entered.!9 


Equitable Estoppel and Waiver 

Decisional law in Wisconsin and New 
Jersey have reached contrary results. 
In Stuart v. Stuart, 410 N.W. 2d 632 
(Wis. Ct. App. 1987), affd, 421 N.W. 
2d 505 (Wis. 1988), the wife was aware 
of her potential tort claim against the 
husband for assault, battery, and inten- 
tional infliction of emotional distress 
when she got her divorce. She agreed 
to waive maintenance in the settle- 
ment agreement. Three months later, 
she filed a tort claim against her ex- 
husband. The trial court, when consid- 
ering the issues of equitable estoppel, 
waiver, and res judicata, stated that 
her actions were “absolutely uncon- 
scionable” and awarded a summary 
judgment in favor of the husband. The 
appellate court reversed the summary 
judgment, noting that the elements of 
equitable estoppel are action or nonac- 
tion by the estopped party that induces 
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reasonable reliance upon the party 
asserting estoppel to their detriment, 
and held that the failure to disclose a 
potential tort claim could not be inter- 
preted as a representation that no such 
claim exists. The New Jersey court, in 
Tevis, is on the opposite side of the 
spectrum, holding that the entire con- 
troversy should be concluded in a sin- 
gle action. 


Statute of Limitations 

Is the statute of limitations for negli- 
gent or intentional torts tolled because 
of the existence of interspousal immu- 
nity? In Raisen v. Raisen, 379 So. 2d 
352 (Fla. 1980), the certified question 
was, “Does the doctrine of interspousal 
immunity preclude a tort action be- 
tween husband and wife in all cases 
or will such an action lie if it is alleged 
and proven that none of the traditional 
reasons supporting interspousal immu- 
nity are applicable?” The holding in 
Raisen is that it precludes a tort action 
between husband and wife in all cases. 
Preclude has been defined as, “rule out 
in advance””° or “to prohibit or prevent 
from doing something.”2! Although it 
is most likely that tolling will not 
apply, the issue has yet to be deter- 
mined. 

New Jersey recognized that inter- 
spousal immunity barred an action for 
tort between spouses,?? but then went 
on to say that immunity needs to be 
established affirmatively. The doctrine 
was always vulnerable to challenge 
and subject to judicial modification, 
and concluded that this was sufficient 
to prevent the tolling of the statute of 
limitations. Similarly, in a South Caro- 
lina promissory note suit filed by a wife 
against the husband’s estate, the court 
held that the statute of limitations 
would apply and that if it were not to 
apply, it should be a legislative func- 
tion.23 The State of Washington recog- 
nized that a tort claim between spouses 
was precluded by interspousal immu- 
nity, but held that the statute is not 
tolled by the existence of adverse deci- 
sional law.”4 


Jury Trial 

When an action includes equitable 
and legal relief, the equity court may 
proceed to final judgment and permit 
the legal issues to be severed and tried 
by a jury.” Procedurally, the legal 
claim would be tried first to preserve 
the right to a trial by jury and then the 
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unrelated equitable issues remaining 
would be determined by the court.?& 


Conclusion 

It is hoped this part of the article 
has raised questions and concerns to 
prompt careful consideration of the 
effect of tort claims upon family law 
litigation and related issues. 0 
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SPOTLIGHT ON VOLUNTARY BARS 


Bar Association Helps Parents and 
Children Cope with Divorce 


he Escambia-Santa Rosa 

County Bar Association has 

taken an active role in 

assisting divorcing couples 
and their children to cope with the 
effects of the divorce process. 

In 1992, Judge Nancy Gilliam asked 
the Children and the Law Committee 
of the Escambia-Santa Rosa County 
Bar Association to work toward im- 
plementation of an educational pro- 
gram for divorcing parents which 
focused on the needs of the children. 

In addition to the judges and lawyers 
on the committee, numerous experts 
in the community joined together to 
make such a program a reality. It was 
wonderful to find so many profession- 
als from different disciplines who were 
anxious to work on this project with 
the local bar association. The ex officio 
members of the committee included a 
psychologist, licensed mental health 
counselors, the director of the local 
spouse abuse shelter, an administrator 
from Pensacola Junior College, research- 
ers from the University of West Flor- 
ida’s Educational Research and De- 
velopment Center, clerks of court from 
each county, and the circuit court ad- 
ministrator. 

The committee examined some of the 
many programs which were already in 
place in the United States, including 
the handful of programs in Florida. 
The main goal of these programs is to 
educate parents on the effects their 
divorce may have upon their children 
and how to lessen the harm to their 
children brought on by the process of 
divorce. The program which appeared 
to meet these goals most effectively 
was the Helping Children Cope with 
Divorce program developed by Fami- 
lies First of Cobb County, Georgia, in 
1988 (based upon a program originally 
created in Kansas). The program devel- 


by Susan W. Harrell 


oped by Families First has been fea- 
tured on ABC’s 20/20, ABC Nightly 
News, CNN, Parade Magazine, as well 
as many other national print articles, 
television programs, and newscasts. 

Once the committee examined the 
training materials, it was felt that 
some additional materials needed to 
be added in order to tailor the program 
for our community and provide addi- 
tional stress on certain topics felt to 
be important. The committee prepared 
supplemental educational materials 
which addressed four additional topics: 
mediation, the judicial process, guardi- 
ans ad litem, and domestic violence. 

With funding from the Escambia- 
Santa Rosa Bar Association, Escambia- 
Santa Rosa Bar Foundation, Pensacola 
Junior College, and the strong support 
of the members of the judiciary in both 
Escambia and Santa Rosa counties, the 
program was implemented by an ad- 
ministrative order effective August 1, 
1993. The program is mandatory for 
all parties in all dissolution of mar- 
riage and other domestic relations ac- 
tions where the interests of minor 
children are involved. Both parents are 
required to attend the Helping Chil- 
dren Cope with Divorce seminar prior 
to the entry of the final judgment, 
whether or not the action is contested. 
Each party is required to attend the 
seminar at personal expense ($25 per 
party) within 60 days of the service of 
the original petition. 

The seminar lasts four hours (either 
two two-hour sessions or one four-hour 
Saturday session) and is conducted by 
a team of facilitators, one male and one 
female at each seminar. The facilita- 
tors use a combination of lecture, video- 
tape, discussion, and role-play to ad- 
dress topics including divorce statis- 
tics, how children react, developmental 
stages and implications for visitation, 


how parents can help children adjust, 
new family structures, children at risk, 
and community resources. Each parent 
receives a parent handbook for future 
reference, copies of the four supple- 
mental materials prepared by the com- 
mittee, and a Juvenile Serviees Re- 
source Book prepared by the Univer- 
sity of West Florida. 

Since the first seminar on Saturday, 
September 11, 1993, over 400 parents 
have attended this seminar in our 
community. Most were ordered to at- 
tend, but there were some who came 
out of a desire to learn and to help their 
children. At the beginning of the semi- 
nar, one of the facilitators asked: “How 
many people have something better to 
do today?” Almost everyone in the room 
raised a hand. At the conclusion of the 
seminar, however, most of the par- 
ents who attended were very positive 
about their experience and indicated 
that they learned something which 
will help them to help their children. 

The implementation of this program 
in our community was met with a 
warm response from the local print and 
television media. Judges, lawyers, court 
personnel, family/child advocates, and 
mental health professionals all worked 
together to bring a program to our 
community which will hopefully have 
a direct impact on the thousands of 
parents and children who are affected 
by divorce each year. Although parents 
cannot be forced to learn, it is hoped 
that at least a small percentage will 
gain something from this program 
which will help the children in our 
community. 0 
Susan W. Harrell chairs the Children 
and the Law Committee of the Escambia- 
Santa Rosa County Bar Association 
and is coordinator of the Legal Admin- 
istration Program at the University of 
West Florida. 
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In the Fast Lane: A True 
Story of Murder in Miami 
by Carol Soret Cope 

Reviewed by Mark F. Lewis 

A fascination with the 1986 murder 
of Stanley Cohen, a prominent builder 
in the Miami area, led Carol Soret 
Cope to leave law practice and write In 
the Fast Lane: A True Story of Murder 
in Miami. The result is a well-written, 
obviously well-researched account of 
the investigation and trial of Joyce 
Cohen for the contract killing of her 
husband. 

In the prologue setting the crime 
scene, suspicion falls immediately on 
Joyce, who was in the house when 
burglars allegedly entered and shot 
her husband. Her explanations for why 
the alarm system was shut off and why 
the dog did not make a sound do not 
ring true to the homicide detectives. 
Their doubts are bolstered when Joyce 
orders the police off the property, forc- 
ing them to obtain a search warrant 
to continue their analysis of the crime 
scene. 

The book then sets a picture of the 
perfect marriage, only to start chipping 
away at the facade with tales of ex- 
travagant spending, affairs by both 
parties, and a carefree use of cocaine 
by many people involved in this story. 
The author dwells too long on cocaine— 
“the social prop of the ’80’s”—and the 
related increase in the murder rate in 
the Miami area, even though the defen- 
dant’s cocaine use had little to do with 
this murder. 

One of the best parts of this work 
concerns the prosecutor’s anguish in 
having to offer immunity to Frank 
Zuccarello, a gang member whose ex- 
ploits first inspired the term “home 
invasion.” After telling a few conflict- 
ing stories, he finally admits that he 
was with two other men who murdered 
Stanley Cohen at Joyce’s request. At 
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trial, the defense made much of the 
fact that the state was trying to put 
Joyce Cohen in the electric chair while 
letting Zuccarello, “a prosecutor’s night- 
mare,” go free after serving five years 
for crimes for which he could have 
received 23 life sentences. 

As most lawyers know, luck often 
plays a significant role in bolstering a 
weak case, and this story is no excep- 
tion. A chance conversation with his 
wife’s friend leads one of the prosecu- 
tors to discover an independent wit- 
ness whose account of the time of death 
matches the state’s theory. Then the 
medical examiner changes his story 
after reading the defense expert’s depo- 
sition. These are the things that give 
lawyers restless nights. 

In the Fast Lane is a good thriller 
written basically for a general audi- 
ence and, due to its cast of characters, 
will be of special interest to readers in 
the Miami area. As a prosecutor, I 
would have preferred more than a 
cursory examination of Joyce’s decision 
not to testify because the jury would 
not be allowed to hear that she passed 
two polygraphs. I would also like to 
have seen more analysis of other cru- 
cial decisions made by the defense. 
Trial lawyers will benefit from the 
description of the state’s closing argu- 
ment, and will find humor in defense 
attorney Alan Ross’ opening, which 
could have been the model (in part) for 
the one given by Joe Pesci in that great 
litigation training film, My Cousin 
Vinny. Lawyers can never read too 
many accounts of trials, and one this 
thorough and easily readable should 
not be overlooked. 

In the Fast Lane is published by 
Simon & Schuster and sells for $23 
(318 pp.). 


Mark F. Lewis is an assistant state 
attorney in the 13th Judicial Circuit, 


Tampa, and former chair of the Bar 
Journal Editorial Board. 


A Judge Uncommon: 
A Life of John Biggs, Jr. 
by Seymour I. Toll 

Seymour I. Toll’s biography of John 
Biggs, Jr., notes his lasting contribu- 
tions to constitutional law, such as 
opinions barring Bible reading in pub- 
lic schools and protecting free speech 
and the right of assembly. Chief Justice 
Earl Warren called Biggs “a one-man 
ministry of justice.” He was appointed 
to the U.S. Court of Appeals for the 
Third Circuit in 1937 and, two years 
later, became the Third Circuit’s chief 
judge, presiding until 1965. 

A friend and Princeton roommate 

of F. Scott Fitzgerald, Biggs was named 
executor of his estate after his death 
in 1940. In addition to dealing with 
Fitzgerald’s unpublished writings and 
estate, the book includes the story of 
Biggs’ involvement in the lives of 
Fitzgerald’s wife and daughter. Toll 
also reveals a dark side brought about 
by Biggs’ life-long closet struggle with 
dyslexia. 
_ A Judge Uncommon: A Life of 
John Biggs, Jr., is available from Legal 
Communications, Ltd., Suite 960, 1617 
John F. Kennedy Boulevard, Philadel- 
phia, Pennsylvania 19103, $24.95, 395 
pp., ISBN 0-9638194-0-2. 


Members of the Bar are encouraged to 
submit brief book reviews (approximately 
500 words) for publication. They should 
be related to law but may be practical, 
esoteric, entertaining, or even fiction. 
Reviews should include the number of 
pages, the publisher, cost, and pub- 
lisher’s address. Send reviews to Editor, 
The Florida Bar Journal, 650 Apalachee 
Parkway, Tallahassee, Florida 32399- 
2300. Reviews will be published on a 
space-available basis. 
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Skadden: Power, Money, and 
the Rise of a Legal Empire 

by Lincoln Caplan 

Reviewed by Richard E. Johnson 


At its apex, Skadden, Arps, Slate, 
Meagher & Flom was the most profit- 
able law firm in the world. Partners’ 
salaries averaged $1,200,000 a year 
on revenues that soared by one-third 
annually. The firm boasted over 1,100 
lawyers in the United States, Europe, 
and Asia. Wall Street considered Skad- 
den the leading authority on the firm’s 
most lucrative specialty, mergers and 
acquisitions. 

When veteran author Lincoln Cap- 
lan approached Skadden in 1988 with 
a proposal to write on the firm, Skad- 
den presumed he would portray it in a 
deferential and flattering light. Two 
years later, as the bottom dropped out 
of the mergers and acquisitions mar- 
ket, Skadden may have regretted its 
hubris. 

Skadden, however, is neither the 
tribute the firm expected nor the ex- 
posé it had come to fear. Caplan is 
resolutely objective; he reports Skad- 
den’s bungling in the Texaco-Getty- 
Pennzoil debacle as neutrally as he 
treats the firm’s pivotal and successful 
role in four of 1989’s five largest merg- 
ers. He depicts equally Skadden’s com- 
mitment to its pro bono program and 
criticisms by the program’s partici- 
pants. 

Caplan is at his best when recount- 
ing Skadden’s history. Opening with 
the firm’s debut as a collection of 
outcasts with no client base, no part- 
nership agreement, and no funds, Cap- 
lan captures the firm’s spectacular rise 
to international preeminence. He por- 
trays Skadden as a dynamic and deter- 
mined group driven to demonstrate its 
superiority: at Skadden, Caplan point- 
edly notes, to be called an “opportunist” 
was a compliment. 

Skadden’s opportunism manifested 
itself in the firm’s near-domination of 
the mergers and acquisitions market. 
Skadden gives absorbing accounts of 
tender offers and proxy fights in which 
Skadden sometimes lost, but more often 
prevailed. Unfortunately, such accounts 
are neither thorough nor detailed; Cap- 
lan gives the reader only fleeting de- 
scriptions, most of them in one short 
chapter. 

Caplan struggles mightily with legal 
ethics, devoting a dreary and equivocal 


Official Bar Address 


In the Rules Regulating The Florida Bar made 
effective January 1, 1987, Chapter 1, Paragraph 1-3.3 
states: 

“Official Bar Address: Each member of The Florida 
Bar shall designate an official bar mailing address and 
business telephone number. If the address given is not 
the physical location or street address of the principal 
place of employment, then such information shall also 
be given. Each member shall promptly notify the 
executive director of any changes in any information 
required by this rule.” (Emphasis added) 

The information maintained on individual members 
is public information. The files are open to public 
inspection upon request. The computer system which 
retains all information is capable of listing only one 
address and one telephone number. The business 
address and business telephone number are preferred 
to a home address or telephone. However, if a member 
is not employed, is retired or for some reason does not 
have a business address, then a physical location 
must be listed. If a post office box is given, a physical 
location is also required. 

The following form is printed for assistance of 
members in complying with the rule. Please list any 


changes or corrections in your address or telephone 
number. 


Mail to The Florida Bar, Membership Records 
Dept., 650 Apalachee Parkway, Tallahassee, FL 
32399-2300. 


Attorney Number 


Name 
Physical Address/Street 


P.O. Box (if any) 
City/State/Zip 
Business Phone (Area Code) ___—_—s«s Number 
Signed 
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The Florida Bar 


Members’ guide to benefits: 


* Association Insurance Program —For information on group disability, term 
life, hospital income, accidental death and dismemberment, and comprehensive 
major medical underwritten by North American Life, call 1-800-220-3032. 


* Individual Long Term Disability Plan — For information on this plan 
underwritten by Chubb LifeAmerica call 1-800-282-8626. 


* Professional Liability Insurance —Call Florida Lawyers Mutual Insurance 
Company at 1-800-633-6458 for application and information. 


* Liability Insurance Applications — For every major carrier in Florida by 
completing one questionaire. For information or references call APPLI, Inc. at 
1-800-352-7754. 


¢ Car Rental ASSN # 
ALAMO 1-800-354-2322 93718BY 
AVIS 1-800-331-1212 A/A421600 
NATIONAL 1-800-227-7368 5650262 


* Civil Court Bonds/Employee Fidelity Bonds —For information and assistance 
call JURISCO at 1-800-274-2663. 


¢ Computerized Legal Research —For the latest association rate and informa- 
tion call Jenny Kinsey at LEX/S, 1-800-356-6548. 


* Affinity Credit Card —Maryland Bank N.A. — The Florida Bar credit card. Call 
1-800-847-7378 for information. 


* Express Shipping —Call AIRBORNE Express at 1-800-443-5228 for informa- 
tion and refer to association code #N82. 


* Eyeglasses and Contact Lens — Eckerd Vision Group — see phone book 
listings. 


* Long Distance Telephone Service —Call LODS at 1-800-226-8888 for 
information on the Association Savers Program. 


* Magazine Subscription Program —Substantial discounts. To obtain a current 
price list, call The Florida Bar Magazine Program at 1-800-289-6247 or (516) 
676-4300. 


* Office Supplies — Penny*Wise offers 18,000 brand name products at 
discounted prices. Call 1-800-942-3311 for a free full color catalog. 


* Walt Disney World Magic Kingdom Club — Send your request to The Florida 
Bar and include your Bar number. A membership card will be mailed to you. 


chapter to the topic. Ethics is plainly 
Caplan’s fascination; he writes as a 
chronicler of the bar, however, rather 
than of Skadden. The firm is scarcely 
mentioned until the end of the chapter 
when Caplan notes, in a seeming after- 
thought, that Skadden was “playing 
by pliant rules.” 

The description of Skadden’s com- 
pensation schemes alone justifies the 
price of the book. The firm amassed a 
swollen sack of money in 1986, and so 
devised a bonus termed the “Pig Pool.” 

The pool, reportedly worth over $9 
million, was divided among nine key 
partners. The several hundred part- 
ners receiving nothing were outraged; 
one described the Pig Pool distribution 
as “the most corrosive and destructive 
event” at the firm. 

The 1990 recession slashed firm prof- 
its, and Caplan relates the ensuing 
palace revolt with the perceptiveness 
of a political sage. However, Skadden 
is subtitled Power, Money, and the Rise 
of a Legal Empire. Despite hardships 
and layoffs, no “fall” matches Skad- 
den’s rise. On the contrary, Caplan 
suggests, Skadden is permanent, an 
institution; the momentum of the firm 
is increasing, and in the future Skad- 
den will be what it has been: a legal 
empire. 

Skadden is available from Farrar 
Straus Giroux, 19 Union Square West, 
New York, N.Y. 10003, for $25 (341 
pp.). 


Richard E. Johnson practices with Kent, 
Hayden, Facciolo & McMorrouw, P.A., 
in Jacksonville. 
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inter-City Testing & 
HCALHEALTH CARE AUDITORS, INC 07 Consulting 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS Technical Evaluations and 
TO THE MEDICAL-LEGAL COMMUNITY 
MEDICAL/DENTAL MALPRACTICE EXPERTS 
STAT STAT AFFIDAVIT SERVICE - ALL SPECIALTIES 


Aviation/Boating; Biomedical Injury Analysis; Con- 
struction Safety; Elevators/Escalators; Fires/ 


- GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE: An in-depth evaluation to Explosions; Flammability-Materials; Glass/Metal 
ascertain and define causation, liability and breaches in standards of care. Nie & Wale, Seletyfeectral sa 
GRATIS CLINICAL CONFERENCES: We shall carefully take you step by step Twe & 
through each case to insure that your clinical knowledge is commensurate with ours. 
We shall be brutally candid if case evidences no merit, or if causation is poor. i wh qeuyaanaers 
+ GRATIS CLINICAL REPRESENTATIVES TO YOUR OFFICE: Representative will 4400 North Federal Highway 
explore potential medical strategy/arguments and tactics commonly used by een nate 
opposing side to indemnify their clients. 
- GRATIS, DETAILED, WRITTEN REPORTS: Should a case be unworthy of pursuit, 
and upon your directives, we shall be pleased to forward a detailed report. The Rush is On! 
- OUR Basic FEE is $275: You incur no costs until you choose to pursue the expert's . 
work-up for his affidavit. No retired, no foreign, and no court-worn experts. Sign up for The 1994 
No university physicians who can sabotage your plaintiff's case in favor of defense. Attorney Biographical 
We are not a simple referral service as we have provided litigation support to over section of The Florida 
750 firms throughout the U.S. We have earned our reputation prudently, for Bar Journal Directory. 
defense firms, carriers and plaintiffs. 
HCAI: Health Care Auditors, Inc. Telephone (813) 579-8054 ps pair yl 
2 Corporate Drive, Penthouse 690 Telecopier (813) 573-1333 - 


for more information. 
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‘ Personal InjuryeWrongful Deathe Lifetime Cost of Care New 
is Vocational Assessmente Medical Malpractice 
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Research & Planning Consultants, Inc. 
(405) 360-7675 (800) 580-4567 
Austin/Dallas/Houston/Oklahoma City/El Paso/San Antonio The Chap ter 13 


that 
adapts to 
different courts. 


Here to serve you.... Makes complete 
plans in 13 minutes. 


Clearwater, Florida 34622 


We are pleased to receive your calls. 


Suppliers to the legal profession whose advertisements 
appear in this issue of the Journal not only help 


underwrite the costs of this publication but are ready to Call (81 0) 398- 9930 a 
supply lawyers with their practice and personal needs. : 


When you need a product or service, consult these as Money back guarantee. 
companies and individuals first. S$ 


1411 $, Woodward, Royal Oak, Ml 48067 
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Medical Experts 


Florida physicians have more credibility 
with Florida juries. We have more than 
900 Florida physicians who have agreed 

to review your malpractice case and, if it 
has merit, testify for you. Plaintiff or 


THE ALTERNATIVE to typical referral services: we 
make full disclosure of our recruiting methods! 


Physicians for Qualit 
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TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK — Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $205* 
TRADEMARK OFFICE - $70* 
STATE TRADEMARKS - $75 
COMMON LAW - $65 
EXPANDED COMMON LAW - $115* 
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INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - Applications, 
Section 8 & 15, Assignments, renewals.) 
RESEARCH - (Sec. - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS) 
APPROVED. Our services meet 
standards set for us by a D.C. Court of 
Appeals Committee. 
Over 100 years total staff experience - 
not connected with the Federal 
Government. 


GOVERNMENT LIAISON SERVICES, INC. 
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CIS has made fictitious name 
registration an easy affair. 

It’s as easy as signing your name. 

Since January 1, 1991 the State of 
Florida requires all fictitious names to be 
registered and recorded with the Secretary 
of State’s office. 

Our Fictitious Name Division will 
assist you in preparing and recording 
your completed application. We have 
established a statewide publishing 


CORPORATION 
INFORMATION 
SERVICES, INC 


network and will place your fictitious 
name notice in any of the 67 counties. 
With our exclusive tickler file we will 
notify you in five years when it’s time 
to renew and what is required. 

All we need is your John Hancock. 
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questions, drop us a line or call us toll 
free at 1-800-342-8086. 
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